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Court File No. CV-18-603054-00CL 

ONTARIO 
SUPERIOR COURT OF JUSTICE  

COMMERCIAL LIST 

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT, 
 R.S.C. 1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT 
 OF OLD API WIND-DOWN LTD. 

Applicant 
 

NOTICE OF MOTION 
(Re CCAA Termination Order) 

(Returnable May 17, 2019) 
 

Old API Wind-down Ltd. (“API”), will make a motion to the Justice presiding over the 

Commercial List on May 17, 2019 at 10:00AM at 330 University Avenue, Toronto, Ontario. 

PROPOSED METHOD OF HEARING:  

The motion is to be heard orally.  

THE MOTION IS FOR: 

1. An order substantially in the form of the draft order attached as Schedule “A” to this 

Notice of Motion: 

(a) Terminating these CCAA proceedings and the Stay Period (defined below); 

(b) Terminating the Administration Charge, DIP Lender’s Charge, D&O Charge, 

Key Employee Charge, Transactional Fee Charge and Bid Protections Charge 

(each defined below); 

(c) Approving the fees and disbursements of the Monitor (defined below) and its 

counsel; 
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(d) Approving the activities of the Monitor, discharging the Monitor and releasing 

the Monitor from any potential claims against it; 

(e) Authorizing API to file an assignment into bankruptcy; and 

(f) Such further and other relief as the Court deems just. 

THE GROUNDS FOR THE MOTION ARE: 

A. BACKGROUND 

2. API and Aralez Pharmaceuticals Canada Inc., (“Aralez Canada”, with API the “CCAA 

Entities”), together with Aralez Pharmaceuticals Management Inc., Aralez Pharmaceuticals 

R&D Inc., Aralez Pharmaceuticals U.S. Inc., POZEN Inc., Halton Laboratories LLC, Aralez 

Pharmaceuticals Holdings Limited, and Aralez Pharmaceuticals Trading DAC (collectively, the 

“Chapter 11 Entities”, and with the CCAA Entities, the “Aralez Entities”) were in the business 

of acquiring, developing, marketing and selling specialty pharmaceutical products in Canada 

and the U.S.; 

3. The Aralez Entities experienced financial difficulties, resulting in the Aralez Entities 

seeking protection from their creditors;  

4. On August 10, 2018, the CCAA Entities sought and were granted creditor protection and 

related relief under the CCAA pursuant to the Initial Order of the Honourable Mr. Justice 

Dunphy of the Ontario Superior Court of Justice (Commercial List), as amended and restated 

(the “Initial Order”); 

5. The Initial Order granted a stay of proceedings (the “Stay Period”) which has since been 

extended five times, most recently to July 31, 2019; 

6. On August 10, 2018, the Chapter 11 Entities filed voluntary petitions under chapter 11 of 

title 11 of the United States Bankruptcy Code in the United States Bankruptcy Court for the 

Southern District of New York; 

7. The Aralez Entities retained Alvarez & Marsal Healthcare Industry Group, LLC and 

Alvarez & Marsal Canada Inc. (together, the “Financial Advisor”), to assist the Aralez Entities 
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in their restructuring efforts. The Aralez Entities also engaged the services of Moelis & 

Company LLC (the “Investment Banker”) to assist with their sale and marketing efforts during 

the CCAA proceedings; 

B. SALES PROCESS 

8. Pursuant to a Court approved sales process, API entered into a stalking horse agreement 

contemplating the sale of all of the shares of Aralez Canada to Nuvo Pharmaceuticals Inc. (the 

“Purchaser”) for a purchase price of US$62.5 million, subject to certain adjustments (the “SPA 

Transaction”); 

9. On December 7, 2018, the Court approved the SPA Transaction, which closed on 

December 31, 2018; 

10. The SPA Transaction contemplates that API and the Purchaser will engage in a post-

closing price adjustment process, through which the parties have reached an agreement in 

principle; 

11. Prior to the closing of the SPA Transaction, Aralez Canada entered into an asset 

purchase agreement with Intercept Pharmaceuticals, Inc. to sell certain contractual rights to 

develop and market products containing bezafibrate in the United States (the “Bezafibrate 

APA”); 

12. On December 17, 2018, the Court approved the Bezafibrate APA, which closed on 

December 18, 2018; 

C. DISTRIBUTIONS 

13. Pursuant to an order of this Court dated December 17, 2018, API and the Monitor, in 

consultation with API’s secured creditor, Deerfield Private Design Fund III, L.P. and Deerfield 

Partners, L.P. (“Deerfield”) established a reserve (the “Reserve”) in the amount of US$10.5 

million from the proceeds of the SPA Transaction and the Bezafibrate APA to secure and/or 

satisfy various obligations; 

14. Pursuant to an offset of debt amounts, API distributed US$55.1 million to Deerfield.  API 

and the Monitor distributed a further US$2.3M from the Reserve to Deerfield on March 6, 2019; 
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15. Deerfield stands to suffer a shortfall on its recovery against the assets of the Aralez 

Entities; 

D. CLAIMS PROCEDURE 

16. On October 10, 2018, the Court approved the Claims Procedure Order (the “Claims 

Procedure Order”) providing for the solicitation of Claims (as defined in the Claims Procedure 

Order); 

17. The CCAA Entities received 34 Claims against API and 39 Claims against Aralez 

Canada in the total amounts of US$136.9 million and US$66.7 million, respectively, by the 

applicable deadlines contained in the Claims Procedure Order (the “Claims”); 

18. All Claims filed against Aralez Canada have been irrevocably settled or withdrawn. 

Two outstanding Proofs of Claim were filed against Aralez Canada after the applicable deadline 

contained in the Claims Procedure Order. API and the Purchaser have agreed that Aralez 

Canada will address these claims; 

19. API does not anticipate that there will be any recovery available in respect of the Claims 

made against it, and therefore API does not intend to seek a determination of those Claims; 

E. CHARGES 

20. The following Court-ordered super-priority charges were granted by this Court, in 

order of priority:  

(a) The Administration Charge (as defined and approved in the Initial Order) to 

secure the professional fees and disbursements of API’s counsel, the Monitor and 

its counsel, the Financial Advisor and the Investment Banker; 

(b) The DIP Lender’s Charge (as defined and approved in the Initial Order) to secure 

amounts owing under the DIP Agreement;  

(c) The Bid Protections Charge (as defined and approved in the Order Re Bidding 

Procedures Approval dated October 10, 2018) to secure the potential payment of 

certain bid protections to the Purchaser; 
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(d) The Key Employee Charge (as defined and approved in the Order Re KEIP 

Approval & Related Charge dated November 28, 2018) to secure amounts 

payable to participants of the Key Employee Retention Plan and Key Employee 

Incentive Plan;  

(e) The D&O Charge (as defined and approved in the Initial Order) to secure the 

indemnity provided by the CCAA Entities to their directors and officers; and 

(f) The Transactional Fee Charge (as defined and approved in the Initial Order) to 

secure potential obligations owing to the Investment Banker; 

(collectively, the “Charges”); 

21. Aside from the Administration Charge and the D&O Charge, the Charges are no longer 

necessary to the CCAA proceedings. API seeks to immediately terminate all Charges other than 

the Administration Charge and the D&O Charge; 

F. WIND-UP OF THE ARALEZ ENTITIES 

22. The Aralez Entities are taking the necessary steps to complete the windup of the 

remaining corporate entities, including API, the Chapter 11 Entities and certain foreign 

affiliates, in the most efficient manner available; 

23. API has no ongoing business activities and substantially all of its Canadian assets were 

sold in the SPA Transaction and in the transaction contemplated by the Bezafibrate APA; 

24. There are a number of issues that still require resolution in the CCAA proceedings, 

including: the purchase price adjustment process, the distribution of proceeds from the SPA 

Transaction and Bezafibrate APA, and the winding up of certain subsidiaries of API. Once these 

issues are resolved, there will be no further need for the CCAA proceedings; 

25. API is seeking an order permitting the CCAA proceedings to be terminated and 

replaced by a bankruptcy proceeding; 
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26. The draft order provides that upon delivery of a Monitor’s certificate confirming that 

certain outstanding issues in the CCAA proceedings have been resolved, the following will 

occur (among other things): 

(a) The CCAA proceedings and the Stay Period will be terminated; 

(b) The remaining Charges will be terminated; and 

(c) The Monitor will be discharged; 

(d)  The Monitor will set aside C$100,000 from the Reserve to fund the bankruptcy, 

which will be transferred to the trustee in bankruptcy upon its appointment; and 

(e) The Monitor will distribute the remainder of the Reserve to Deerfield; 

G. APPROVAL OF THE MONITOR’S FEES AND ACTIVITIES 

27. The Monitor has undertaken various activities pursuant to its mandate in these 

proceedings. API seeks to have these activities approved by the Court and to obtain a release 

and discharge of any potential or actual claim of any person against the Monitor and its counsel 

in respect of their conduct in these CCAA proceedings; 

28. The Monitor and API further seek approval of the fees and disbursements of the 

Monitor and its counsel up to April 30, 2019, inclusive, as well as their estimated fees and 

disbursements to complete the administration of the CCAA proceedings;  

GENERAL 

29. The provisions of the CCAA, including section 11 thereof, and the inherent and 

equitable jurisdiction of this Court; 

30. Rules 1.04, 1.05, 2.03, and 37 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, as 

amended; and 

31. Such further grounds as counsel may advise and this Court may see fit. 
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the motion hearing: 

32. The Affidavit of Christopher Freeland, sworn May 8, 2019;  

33. The Affidavit of Pritesh Patel, sworn May 8, 2019; 

34. The Affidavit of Lily Coodin, sworn May 3, 2019; 

35. A report of the Monitor to be filed; and 

36. Such further and other materials as counsel may advise and this Court may permit. 

May 8, 2019 STIKEMAN ELLIOTT LLP 

Barristers & Solicitors 
5300 Commerce Court West 
199 Bay Street 
Toronto, Canada  M5L 1B9 
 
Ashley Taylor  LSO#: 39932E 
Tel: (416) 869-5236 
E-mail: ataylor@stikeman.com 
 
Sam Dukesz LSO#: 74987T 
Tel: (416) 869-5612 
Email: sdukesz@stikeman.com 
 

 
Lawyers for the Applicant 
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Court File No. CV-18-603054-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

THE HONOURABLE M⚫ 

JUSTICE ⚫ 

) 

) 

) 

FRIDAY, THE 17TH  

DAY OF MAY, 2019 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 
1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 
OLD API WIND-DOWN LTD. 

Applicant 

CCAA TERMINATION ORDER 

THIS MOTION, made by Old API Wind-down Ltd. (the “Applicant”), pursuant to the 

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”), for an 

Order, among other things, terminating the CCAA proceedings upon the filing of the Monitor’s 

Certificate (defined below) by Richter Advisory Group Inc. (“Richter”) in its capacity as 

Monitor of the Applicant (the “Monitor”) and granting the other relief set out herein, was heard 

this day at 330 University Avenue, Toronto, Ontario. 

ON READING the Motion Record of the Applicant filed in respect of this motion, 

including the affidavit of Christopher Freeland sworn May 8, 2019, the Ninth Report of the 

Monitor (the “Monitor’s Report”), the affidavit of Lily Coodin, sworn May 3, 2019 (the “Torys 

Affidavit”) and the affidavit of Pritesh Patel, sworn May 8, 2019 (the “Richter Affidavit”), and 

on hearing the submissions of counsel for the Applicant, the Monitor and Deerfield Private 

Design Fund III, L.P. and Deerfield Partners, L.P. (collectively, “Deerfield”), no one appearing 

for any other person on the service list, although properly served as appears from the affidavit 

of service of ⚫, sworn ⚫ and filed:  
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SERVICE  

1. THIS COURT ORDERS that the time and method of service and notice of this Motion 

is hereby validated and that this Motion is properly returnable today without further service or 

notice thereof.   

DEFINED TERMS 

2. THIS COURT ORDERS that capitalized terms used and not defined herein shall have 

the meanings given to them in the Initial Order dated August 10, 2018, as amended and restated 

(the “Initial Order”).   

TERMINATION OF CCAA PROCEEDINGS AND RELATED PROVISIONS 

3. THIS COURT ORDERS that effective at the date and time (the “CCAA Termination 

Time”) on which the Monitor files the certificate, substantially in the form attached hereto as 

Schedule “A”  (the “Monitor’s Certificate”),  certifying that it has been advised by the 

Applicant that all matters to be attended to in connection with the CCAA proceedings have 

been completed, the within CCAA proceedings shall be automatically terminated without any 

further act or formality and, except as otherwise expressly set out herein, the Initial Order shall 

have no further force or effect.  

4. THIS COURT ORDERS that the Stay Period shall expire on the earlier of the CCAA 

Termination Time and July 31, 2019. 

5. THIS COURT ORDERS that the Monitor shall, at least seven (7) days prior to the 

proposed CCAA Termination Time, post on the Monitor’s website and serve on the service list 

for these CCAA proceedings notice of the Monitor's intention to file the Monitor's Certificate. 

6. THIS COURT ORDERS that, effective as of the date of this Order, the DIP Lender’s 

Charge and the Transactional Fee Charge (each as defined in the Initial Order), the Bid 

Protections Charge (as defined in the Order Re: Bidding Procedures Approval dated October 10, 

2018), and the Key Employee Charge (as defined in the Order Re KEIP Approval & Related 

Charge dated November 28, 2018) shall be and are hereby fully and unconditionally terminated, 

released and discharged. 
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7. THIS COURT ORDERS that, as at the CCAA Termination Time, the Administration 

Charge and the D&O Charge shall be fully, unconditionally and automatically terminated, 

released and discharged. 

CLAIMS BARRED AND EXTINGUISHED 

8. THIS COURT ORDERS AND CONFIRMS that, notwithstanding the termination of 

these CCAA proceedings, the Claims Procedure Order dated October 10, 2018, including the bar 

dates set forth therein, remains in full force and effect.   

APPROVAL OF MONITOR’S FEES AND DISBURSEMENTS 

9. THIS COURT ORDERS that the fees and disbursements of the Monitor up to and 

including April 30, 2019, all as set out in the Monitor’s Report and the Richter Affidavit, are 

hereby approved. 

10. THIS COURT ORDERS that the fees and disbursements of the Monitor, as estimated 

not to exceed $50,000, to complete its remaining duties and the administration of these CCAA 

proceedings, are hereby approved without further Order of the Court. 

11. THIS COURT ORDERS that the fees and disbursements of the Monitor’s counsel up to 

and including April 30, 2019, all as set out in the Torys Affidavit, are hereby approved. 

12. THIS COURT ORDERS that the fees and disbursements of the Monitor’s counsel, as 

estimated not to exceed $25,000, incurred in connection with the completion by the Monitor of 

its remaining duties and the administration of these CCAA proceedings, are hereby approved 

without further Order of the Court 

APPROVAL OF MONITOR’S ACTIVITIES 

13. THIS COURT ORDERS that the Sixth, Seventh, Eighth and Ninth Reports of the 

Monitor and the activities and conduct of the Monitor referred to therein are hereby ratified and 

approved; provided, however, that only the Monitor in its personal capacity and only with 

respect to its personal liability, shall be entitled to rely upon or utilize in any way such 

approvals. 
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14. THIS COURT ORDERS AND DECLARES that the Monitor has duly and properly 

satisfied, discharged and performed all of its obligations, liabilities, responsibilities and duties 

in respect of the Applicant in compliance and in accordance with the CCAA, the Initial Order 

and any other Orders of this Court made in the within CCAA proceedings. 

DISCHARGE OF MONITOR  

15. THIS COURT ORDERS AND DECLARES that, effective as at the CCAA Termination 

Time, Richter shall be discharged as Monitor of the Applicant and shall have no further duties, 

obligations or responsibilities as Monitor in these CCAA proceedings.  

RELEASES 

16. THIS COURT ORDERS that the Monitor and its counsel and each of their respective  

affiliates, officers, directors, partners, employees and agents (collectively, the “Released 

Persons”) shall be and are hereby released and discharged from any and all claims that any 

person may have or be entitled to assert against the Released Persons, whether known or 

unknown, matured or unmatured, foreseen or unforeseen, existing or hereafter arising, based in 

whole or in part on any act or omission, transaction, dealing or other occurrence existing or 

taking place on or prior to the date of this Order in any way relating to, arising out of or in 

respect of the within proceedings or with respect to their conduct in the within proceedings 

(collectively, the “Released Claims”), and any such Released Claims are hereby released, 

stayed, extinguished and forever barred, and the Released Persons shall have no liability in 

respect thereof, provided that the Released Claims shall not include any claim or liability 

arising out of any gross negligence or wilful misconduct on the part of the Released Persons. 

17. THIS COURT ORDERS that, at the CCAA Termination Time, and subject to paragraph 

18 hereof, the Released Persons shall be released and discharged from any and all claims that 

any person may have or be entitled to assert against the Released Persons, whether known or 

unknown, matured or unmatured, foreseen or unforeseen, existing or thereafter arising, based 

in whole or in part on any act or omission, transaction, dealing or other occurrence existing or 

taking place following the date of this Order in any way relating to, arising out of or in respect 

of the within CCAA proceedings or with respect to their respective conduct in the within 

CCAA proceedings (collectively, the “Subsequent Released Claims”), and any such 
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Subsequent Released Claims shall be released, stayed, extinguished and forever barred and the 

Released Persons shall have no liability in respect thereof, provided that the Subsequent 

Released Claims shall not include any claim or liability arising out of any gross negligence or 

wilful misconduct on the part of the Released Persons. 

18. THIS COURT ORDERS that in the event that any person objects to the release and 

discharge of the Subsequent Released Claims, that person must send a written notice of 

objection and the grounds therefor to the Monitor such that the notice of objection is received by 

the Monitor prior to the proposed CCAA Termination Time.  If no objection is received by the 

Monitor prior to the CCAA Termination Time, the release and discharge of Subsequent 

Released Claims pursuant to paragraph 17 hereof shall be automatically deemed effective upon 

the CCAA Termination Time, without further Order of the Court. 

19. THIS COURT ORDERS that if an objection to the release of the Subsequent Released 

Claims is received by the Monitor pursuant to paragraph 18 hereof, the release and discharge of 

the Subsequent Released Claims pursuant to paragraph 17 hereof shall not become effective 

pending further Order of the Court.  For greater certainty, no objection received in accordance 

with paragraph 18 hereof shall affect the release and discharge of the Released Claims pursuant 

to paragraph 16 hereof, which shall be effective as of the date of this Order.  

20. THIS COURT ORDERS that from and after the CCAA Termination Time no action or 

other proceeding shall be commenced against any of the Released Persons in any way arising 

from or related to the within CCAA proceedings, except with prior leave of this Court on at 

least seven days’ prior written notice to the applicable Released Person, and provided that any 

such Order granting leave includes a term granting the applicable Released Person security for 

its costs and the costs of its counsel in connection with any proposed action or proceeding, such 

security to be on terms this Court deems just and appropriate. 

21. THIS COURT ORDERS that, notwithstanding any provision of this Order, the 

termination of the CCAA proceedings or the discharge of the Monitor, nothing herein shall 

affect, vary, derogate from, limit or amend, and the Monitor and its counsel shall continue to 

have the benefit of, the approvals and protections in favour of the Monitor at law or pursuant to 

the Initial Order or any other Order of this Court in the CCAA proceedings, all of which are 
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expressly continued and confirmed, including in connection with any actions taken by the 

Monitor pursuant to this Order following the filing of the Monitor’s Certificate. 

ASSIGNMENT INTO BANKRUPTCY AND DISTRIBUTION OF RESERVE 

22. THIS COURT ORDERS that the Applicant is authorized to file an assignment in 

bankruptcy pursuant to the Bankruptcy and Insolvency Act (Canada) in the City of Toronto, 

Province of Ontario, and the Stay Period is lifted in order to permit such application.   

23. THIS COURT ORDERS that the Monitor is authorized and directed to set aside 

$100,000 from the funds remaining in the Reserve (as defined in the Order Re: Distribution 

Protocol dated December 17, 2018) to account for the funding of the bankruptcy proceedings 

(the “Trustee Account”). The Monitor is further authorized and directed to transfer the Trustee 

Account to the trustee in bankruptcy upon its appointment. 

24. THIS COURT ORDERS that at or before the CCAA Termination Time, subject to the 

creation of the Trustee Account, the Monitor is authorized and directed without further Order 

of the Court, to distribute the remainder of the Reserve to Deerfield. 

GENERAL 

25. THIS COURT ORDERS that notwithstanding the discharge of the Monitor and the 

termination of the CCAA proceedings, this Court shall remain seized of any matter arising from 

these CCAA proceedings, and each of the Applicant, the Monitor and any other interested party 

shall have the authority from and after the date of this Order to apply to this Court to address 

matters ancillary or incidental to these CCAA proceedings notwithstanding the termination 

thereof. The Monitor is authorized to take such steps and actions as the Monitor determines are 

necessary to give effect to this Order following the date of this Order until the CCAA 

Termination Time. 
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26. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, 

regulatory or administrative body having jurisdiction in Canada or in the United States to give 

effect to this Order and to assist the Applicant, the Monitor and their respective agents in 

carrying out the terms of this Order.  All courts, tribunals, regulatory and administrative bodies 

are hereby respectfully requested to make such orders and to provide such assistance to the 

Applicant and the Monitor as may be necessary or desirable to give effect to this Order or to 

assist the Applicant, the Monitor and their agents in carrying out the terms of this Order. 

 

 

____________________________________ 
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SCHEDULE A 
FORM OF MONITOR’S CERTIFICATE 

Court File No. CV-18-603054-00CL 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C. 
1985, c. C-36, AS AMENDED 

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF 
OLD API WIND-DOWN LTD. 

Applicant 

MONITOR’S CERTIFICATE 

RECITALS 

A. Old API Wind-down Ltd. (the “Applicant”) obtained protection under the Companies’ 

Creditors Arrangement Act (the “CCAA”) pursuant to an Initial Order of the Ontario Superior 

Court of Justice (Commercial List) (the “Court”) dated August 10, 2018 (the “Initial Order”). 

B. Richter Advisory Group Inc. (in such capacity, the “Monitor”) was appointed as the 

Monitor of the Applicant in the CCAA proceedings pursuant to the Initial Order. 

C. Pursuant to the CCAA Termination Order granted ⚫, 2019, the Court approved, among 

other things, the termination of the CCAA proceedings effective at the date and time (the 

“CCAA Termination Time”) on which the Monitor files this Monitor’s certificate with the 

Court.  

THE MONITOR CONFIRMS the following: 

1. The Monitor has been informed by the Applicant that all matters to be attended to in 

connection with the CCAA proceedings have been completed. 
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2. Accordingly, the CCAA Termination Time has occurred at the date and time set forth 

below. 

DATED at Toronto, Ontario this ______ day of ______________, 2019. 

 

 RICHTER ADVISORY GROUP INC., solely in 
its capacity as Monitor of the Applicant and 
not in its personal capacity 

 

 

  Per:  

   Name:  

   Title:  
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