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DECEMBER 12, 2018 

 
 

I.  INTRODUCTION 

1. This report (the “Second Report”) is filed by Richter Advisory Group Inc. (“Richter”) in its capacity as proposal trustee 

(the “Proposal Trustee”) in connection with the Notices of Intention to Make a Proposal (“NOIs”) filed by each of Fluid 

Brands Inc. (“Fluid”), 11041037 Canada Inc. (“Bombay”) and 11041045 Canada Inc. (“Bowring”, and together with 

Fluid and Bombay, the “Fluid Entities”). 

2. On October 25, 2018 (the “Filing Date”), the Fluid Entities each filed a NOI pursuant to Section 50.4(1) of the Bankruptcy 

and Insolvency Act, R.S.C. 1985, c. B.-3, as amended (the “BIA”) and Richter was appointed as Proposal Trustee under 

each NOI (the “NOI Proceedings”).  

3. On November 2, 2018, the Ontario Superior Court of Justice (Commercial List) (the “Court”) issued an order (the 

“Administration Order”) which, among other things: 

(i) approved the administrative consolidation of the NOI Proceedings; 

(ii) approved the key employee incentive payments (the “KEIP”); 

(iii) authorized and empowered the Fluid Entities to obtain and borrow interim financing, including the terms of the 

debtor-in-possession (“DIP”) facility; 

(iv) approved certain charges sought by the Fluid Entities; and 
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(v) granted an extension of the time within which the Fluid Entities are required to file a proposal (the “Proposal 

Period”) to December 20, 2018. 

A copy of the Administration Order is attached hereto as Appendix “A”.  

4. On November 2, 2018, the Court also issued an order (the “Liquidation Process Order”) which, among other things: 

(i) approved the consulting agreement (the “Consulting Agreement”) between the Fluid Entities and Merchant 

Retail Solutions, ULC and Gordon Brothers Canada, ULC, an affiliate of Gordon Brothers Retail Partners, LLC 

(collectively, the “Consultant”), pursuant to which the Consultant is to assist with the liquidation of all owned 

inventory, and owned furniture, fixtures and equipment (“FF&E”) at the Bombay / Bowring retail locations and 

warehouse (the “Liquidation Sale”) in accordance with the sale guidelines (the “Sale Guidelines”) appended 

to the Liquidation Process Order; and 

(ii) authorized and directed the Fluid Entities, with the assistance of the Consultant, to conduct the Liquidation Sale 

and to take all actions necessary to implement the Consulting Agreement and the transactions contemplated 

therein. 

A copy of the Liquidation Process Order is attached hereto as Appendix “B”. 

5. The Proposal Trustee filed its first report dated November 1, 2018 (the “First Report”) with the Court in support of the 

Administration Order and the Liquidation Process Order.  A copy of the First Report, without appendices, is attached 

hereto as Appendix “C”.  

6. The purpose of this Second Report is to provide the Court with information pertaining to the following: 

(i) the activities of the Fluid Entities and the Proposal Trustee since the Filing Date; 

(ii) the status of the Liquidation Sale; 

(iii) the status of the KEIP; 

(iv) the Fluid Entities’ reported receipts and disbursements for the period from October 21, 2018 to December 8, 2018, 

including a comparison of reported to forecast results; 

(v) the Fluid Entities’ request for an extension of the Proposal Period to January 31, 2019, including the Fluid Entities’ 

revised cash flow forecast for the period from December 9, 2018 to February 2, 2019 (the “Extended Cash Flow 

Forecast”); and 
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(vi) the Proposal Trustee’s recommendation that this Court make an order, as requested by the Fluid Entities’ 

(i) approving the extension of the Proposal Period to January 31, 2019; 

(ii) approving the Proposal Trustee’s fees and disbursements for the period from October 7, 2018 to November 

30, 2018 and those of the Proposal Trustee’s counsel, Osler Hoskin & Harcourt LLP (“Osler”), for the 

period from October 18, 2018 to November 23, 2018; and 

(iii) approving the First Report and this Second Report, as well as the activities, actions and conduct of the 

Proposal Trustee set out therein and herein. 

II.  TERMS OF REFERENCE 

7. Unless otherwise noted, all monetary amounts contained in this Second Report are expressed in Canadian dollars. 

8. In preparing this Second Report, the Proposal Trustee has relied upon certain unaudited, draft, and / or internal financial 

information prepared by representatives of the Fluid Entities, the Fluid Entities’ books and records, and discussions with 

representatives of the Fluid Entities and the Fluid Entities’ legal counsel (collectively, the “Information”).   

9. Except as otherwise described in this Second Report, the Proposal Trustee has not audited, reviewed or otherwise 

attempted to verify the accuracy or completeness of the Information in a manner that would wholly or partially comply 

with Generally Accepted Assurance Standards (“GAAS”) pursuant to the Chartered Professional Accountant of Canada 

Handbook (the “CPA Handbook”) and, as such, the Proposal Trustee expresses no opinion or other form of assurance 

contemplated under GAAS in respect of the Information.  

10. Future oriented financial information relied upon in this Second Report is based on the Fluid Entities’ representatives’ 

assumptions regarding future events; actual results achieved may vary from the information presented even if the 

hypothetical assumptions occur and these variations may be material.  Accordingly, the Proposal Trustee expresses no 

assurance as to whether projections will be achieved.   

III.  ACTIVITIES OF THE FLUID ENTITIES 

11. Since the Filing Date, the activities of the Fluid Entities have included: 

(i) meeting and communicating with the Fluid Entities’ employees regarding the NOI Proceedings; 

(ii) communicating with key suppliers to secure services during the NOI Proceedings and to address payment terms; 

(iii) responding to calls and enquiries from creditors and stakeholders regarding the NOI Proceedings; 
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(iv) executing the Consulting Agreement; 

(v) making payments to suppliers for goods / services received following the Filing Date; 

(vi) reporting receipts and disbursements; 

(vii) collaborating with the Consultant regarding the Liquidation Sale and agreeing to certain modifications to the 

Consultant’s costs budget; 

(viii) preparing, in consultation with the Proposal Trustee, the cash flow statement and associated reports in prescribed 

form, pursuant to subsection 50.4(2) of the BIA; 

(ix) consulting with the Proposal Trustee regarding the disclaimer of certain retail leases.  The Proposal Trustee 

understands that, as at the date of this Second Report, the Fluid Entities have disclaimed 86 retail store leases 

effective December 31, 2018; 

(x) terminating certain head office employees in connection with the planned wind-down of the Fluid Entities’ 

operations; 

(xi) consulting with the Proposal Trustee in connection with the preparation of the Extended Cash Flow Forecast; and 

(xii) communicating with the Proposal Trustee and the Fluid Entities’ legal counsel on various matters in connection 

with the NOI Proceedings.  

IV.  THE PROPOSAL TRUSTEE ACTIVITIES 

12. The Proposal Trustee’s activities since the Filing Date have included: 

(i) sending a notice of the NOI Proceedings, within five (5) business days of the Filing Date, to all known creditors of 

the Fluid Entities; 

(ii) establishing and maintaining a website at https://www.richter.ca/F/Fluid-Brands-Inc , where all materials filed with 

the Court and all orders made by the Court, in connection with the NOI Proceedings, are available in electronic 

form; 

(iii) implementing procedures for the monitoring of the Fluid Entities’ cash flows and for the ongoing reporting of 

variances to the cash flow forecast; 

(iv) assisting the Fluid Entities in preparing the cash flow statement and associated reports in prescribed form, pursuant 

to subsection 50.4(2) of the BIA, and filing same with the Office of the Superintendent of Bankruptcy; 

https://www.richter.ca/F/Fluid-Brands-Inc
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(v) assisting the Fluid Entities with the preparation of the Extended Cash Flow Forecast; 

(vi) attending frequently at the Fluid Entities’ head office, including meetings with the Fluid Entities’ management 

(“Management”) to discuss the Fluid Entities’ operations, the Liquidation Sale and the NOI Proceedings; 

(vii) communicating with counsel for certain landlords regarding the terms of the Consulting Agreement, the Sale 

Guidelines and the Liquidation Sale; 

(viii) corresponding and communicating extensively with the Consultant regarding the Liquidation Sale; 

(ix) consulting with the Fluid Entities regarding the disclaimer of certain retail agreements; 

(x) responding to calls and enquiries from creditors and other stakeholders regarding the NOI Proceedings; and 

(xi) preparing the First Report and this Second Report.   

V.    THE LIQUIDATION SALE 

Merchandise 

13. As noted in the First Report, the Fluid Entities have determined that it is in the best interests of all stakeholders to 

complete the Liquidation Sale while considering the merits of a process to identify one or more parties interested in 

acquiring all or a portion of the Fluid Entities’ business or assets (the “Sale Process”).   

14. The Liquidation Sale commenced on or about November 5, 2018 and, in accordance with the terms of the Consulting 

Agreement, will conclude no later than December 31, 2018. 

15. In accordance with the terms of the Liquidation Process Order (and Sale Guidelines), any additional merchandise to be 

added to the goods located in the Bombay / Bowring stores (or the warehouse / distribution centre) to be sold during the 

Liquidation Sale was limited to goods previously ordered by Fluid Brands, which were either in transit or awaiting 

payment.  The Proposal Trustee understands that, as at the Filing Date, the Fluid Entities had unpaid for goods either in 

transit or held at port (the “Unpaid Goods”) totaling approximately $7.5 million (at landed cost). 

16. As noted in the First Report, the Fluid Entities required DIP financing to complete the Liquidation Sale and implement 

their restructuring initiatives.  Although the DIP financing approved in the Administration Order (see Appendix “A”) 

provided the stability and necessary cash flow for the Fluid Entities to pursue their restructuring plan, the DIP financing 

did not provide sufficient liquidity for the Fluid Entities to acquire the Unpaid Goods which, with respect to the goods held 

at port, were accruing significant storage and demurrage charges. 
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17. Following several discussions between the Fluid Entities, the Proposal Trustee, the Fluid Entities’ secured creditors, 

including its primary secured lender (and DIP lender), the Canadian Imperial Bank of Commerce (“CIBC”), DIP funding 

was provided to permit the Fluid Entities to acquire approximately $1 million of the Unpaid Goods.  The Proposal Trustee 

understands that the Fluid Entities’ legal counsel, Torkin Manes LLP (“Torkin”), has been communicating with certain 

unpaid vendors, freight forwarders and customs brokers regarding the remaining Unpaid Goods, to advise that the Fluid 

Entities do not have the necessary funds to acquire the remaining Unpaid Goods and, consequently, the Fluid Entities 

were releasing any interest the Fluid Entities may have in the remaining Unpaid Goods. 

Retail Leases 

18. As noted above, the Liquidation Sale is to be completed no later than December 31, 2018.  Towards this end and as 

also noted above, as at the date of this Second Report, the Fluid Entities have disclaimed 86 retail store leases effective 

December 31, 2018.   

19. The Fluid Entities have delayed the disclaimer of its remaining 18 (6 Bombay / 12 Bowring) retail locations (the 

“Remaining Stores”) at the request of Isaac Bennett Sales Agency Inc. (“IBSA”), a secured creditor of Fluid Brands 

owed approximately $14.7 million.  The Proposal Trustee understands that IBSA may have an interest in acquiring the 

Bombay / Bowring businesses at the Remaining Stores.  

20. As the Fluid Entities will be incurring additional lease / occupancy costs associated with Remaining Stores, IBSA has 

provided the Proposal Trustee with $250,000 to cover the incremental lease / occupancy costs associated with delaying 

the disclaimer of the Remaining Stores for no longer than a two-week period. 

21. Subject to additional funds being advanced by IBSA to further delay the disclaimer of the Remaining Stores, the Proposal 

Trustee understands that it is the Fluid Entities’ intention to disclaim the Remaining Stores as well as the leases for its 

head office and distribution centre effective January 15, 2019. 

FF&E 

22. Pursuant to the Consulting Agreement, the Consultant is to assist the Fluid Entities in selling any owed FF&E at the 

Bombay / Bowring retail locations for a fee of twenty percent (20%) of gross proceeds realized therefrom.  As at the date 

of this Second Report, the Proposal Trustee understands that limited FF&E has been sold. 

23. Although the Consulting Agreement is not explicit on its application to the Fluid Entities’ owned FF&E at its head office 

and distribution centre (these locations were included in the schedule appended to the Consulting Agreement, as certain 

retail operations also take place at these locations, the “HO/DC FF&E”), the Proposal Trustee understands that the 

Fluid Entities are of the view that the HO/DC FF&E is governed by the Consulting Agreement.   
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24. In connection with the above, as noted in the affidavit of Fred Benitah sworn December 11, 2018 (the “Benitah 

Affidavit”), the Proposal Trustee understands that on December 5, 2018, 2668602 Ontario Inc. (“266”), an entity related 

to the Fluid Entities, acquired the FF&E located at 23 retail locations in respect of which disclaimers had been issued as 

well as the HO/DC FF&E (collectively, the “Purchased FF&E”).   

25. As noted in the Benitah Affidavit, upon becoming aware of the transaction for the Purchased FF&E, legal counsel for 

IBSA, Borden Ladner Gervais LLP, wrote to Torkin to advise, inter alia, that in IBSA’s view (i) the Consulting Agreement 

did not extend to the HO/DC FF&E, (ii) the Fluid Entities were prohibited from selling the HO/DC FF&E without the prior 

written consent of IBSA or an order of the Court (on notice to IBSA), (iii) should such a sale have already been concluded, 

such sale should be reversed, and (iv) that any assets of the Fluid Entities included in any such sale remain charged in 

favour of the Fluid Entities’ secured creditors, including IBSA.      

26. The Proposal Trustee has been advised that the amount paid by 266 for the Purchased FF&E was the net estimated 

liquidation value ascribed to the Purchased FF&E by the Consultant.  

VI.  KEIP 

27. As detailed in the First Report, the KEIP was developed to ensure the retention of key personnel through the completion 

of the Liquidation Sale and the NOI Proceedings.  The KEIP, none of which had been allocated as at the date of the First 

Report, is in the maximum aggregate amount of $500,000 (the “Maximum KEIP Amount”).  The Fluid Entities, in 

consultation with the Proposal Trustee, are to determine the allocation of the KEIP, as appropriate to achieve its goals.   

28. As at the date of this Second Report, approximately $241,000 of the Maximum KEIP Amount has been allocated, of 

which no amounts have been paid to participating KEIP employees.   

29. As noted in the Benitah Affidavit, further employee incentive payments may be required to ensure the retention of key 

personnel through the completion of the Liquidation Sale and the NOI Proceedings.  As required by the Administration 

Order (see Appendix “A”), the Fluid Entities will, in consultation with the Proposal Trustee, determine any future 

allocations of the Maximum KEIP Amount.      

30. KEIP payments will be paid to each participating KEIP employee at specific dates during the Fluid Entities’ NOI 

Proceedings (depending on the employee’s role and the nature of their respective work).  In addition, in order to receive 

KEIP payments, participating employees must remain employed by the Fluid Entities on the date the KEIP payments 

are due to be paid (or such other date at the discretion of the Fluid Entities with the prior approval of the Proposal 

Trustee). 

31. Given the Fluid Entities’ circumstances, the Proposal Trustee is of the view that the current allocation of the Maximum 

KEIP Amount is appropriate and reasonable. 
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VII.  CASH FLOW FOR THE PERIOD FROM OCTOBER 21, 2018 TO DECEMBER 8, 2018 

32. In support of the Fluid Entities’ request for the initial extension of the Proposal Period to December 20, 2018, the Fluid 

Entities, with the assistance of the Proposal Trustee, prepared a consolidated forecast of the Fluid Entities’ receipts and 

disbursements for the period October 21, 2018 to January 12, 2019 (the “Cash Flow Forecast”). 

33. A comparison of the Cash Flow Forecast to the Fluid Entities’ reported results for the period from October 21, 2018 to 

December 8, 2018 is summarized as follows: 

 

34. As noted in the summary table above, the Fluid Entities reported positive net cash flow of approximately $13.2 million 

and had an outstanding operating loan balance of approximately $10.4 million as at December 8, 2018, which was 

approximately $3.1 million higher than forecast. 

 

Fluid Brands Inc., 11041037 Canada Inc, 11041045 Canada Inc.

Consolidated Reported Results vs. Cash Flow Forecast

For the Period October 21, 2018 to December 8, 2018

($000's) Reported Forecast Variance

Receipts

Retail Sales 24,005$ 31,355$ (7,350)$   

Fixture proceeds 245       150       95          

24,250   31,505   (7,255)     

Disbursements

Payroll 3,284     3,408     (125)       

Rent 4,109     3,861     248         

Liquidation fees & expenses 256       1,787     (1,531)     

General expenses and other 1,419     1,380     39          

Merchant credit card fees 692       506       186         

GST/HST paid into escrow 333       2,709     (2,376)     

Interest 274       156       118         

Supplier & other deposits 319       300       19          

KERP -        100       (100)       

10,686   14,208   (3,522)     

Other disbursements

Restructuring Professional Fees 323       944       (621)       

Net Cash Flow 13,241$ 16,353$ (3,112)$   

Opening Revolver 23,473$ 23,579$ (106)$      

Net Cash Flow (13,241)  (16,353)  3,112      

Change in Cash On-Hand 124       -        124         

Ending Revolver 10,356$ 7,226$   3,131$    

Cash 124$      -$      124$       
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35. The $3.1 million unfavourable net cash flow variance is primarily due to: 

(i) receipts were approximately $7.3 million less than projected due to lower retail sales (albeit at a higher margin), 

resulting in more inventory on hand than forecast; and 

(ii) disbursements were approximately $4.2 million less than forecast due, in part, to timing differences in the payment 

of certain expenses, primarily sales taxes, Consultant fees and restructuring professional fees. 

VIII. EXTENSION OF THE PROPOSAL PERIOD TO JANUARY 31, 2019 

36. The Fluid Entities are seeking the extension of the Proposal Period to January 31, 2018 (the “Extension”). 

37. In support of the Fluid Entities’ request for the Extension, the Fluid Entities, with the assistance of the Proposal Trustee, 

prepared the Extended Cash Flow Forecast, which is detailed below: 

 

38. The Extended Cash Flow Forecast indicates that the Fluid Entities will have sufficient liquidity to fund both operating 

costs and the costs of these NOI Proceedings for the period of the Extension, if granted. 

Fluid Brands Inc., 11041037 Canada Inc. (Bombay), 11041045 Canada Inc. (Bowring)

Consolidated Cash Flow Forecast for Period from December 9, 2018 - February 2, 2019

($000's)

Dec 15 Dec 22 Dec 29 Jan 05 Jan 12 Jan 19 Jan 26 Feb 02 Total

Receipts

Retail Sales 
1

6,810$   6,600$   5,603$   2,184$   -$      -$      -$      -$      21,196$ 

Fixture proceeds -        100       100       -        -        -        -        -        200       

IBSA proceeds (Rent 18 stores) -        -        -        250       -        -        -        -        250       

6,810     6,700     5,703     2,434     -        -        -        -        21,646   

Disbursements

Payroll 525       463       663       917       249       10         10         10         2,848     

Rent -        -        -        371       -        -        -        -        371       

Liquidation fees & expenses 621       666       505       502       179       -        -        -        2,473     

General expenses and other 212       152       202       152       31         8           51         1           809       

Merchant credit card fees -        -        -        420       -        -        -        -        420       

GST/HST paid into escrow -        -        4,054     -        -        -        -        -        4,054     

Interest -        -        -        16         -        -        -        5           21         

KERP -        -        -        240       -        -        40         -        280       

1,357     1,281     5,424     2,619     459       18         101       16         11,276   

Other disbursements

Restructuring Professional Fees 1,057     136       260       40         34         226       28         26         1,806     

Net Cash Flow 4,396$   5,283$   19$       (225)$    (493)$    (244)$    (129)$    (42)$      8,565$   

Opening Revolver 10,356$ 5,960$   677$      658$      883$      1,376$   1,620$   1,749$   10,356$ 

Net Cash Flow (4,396)   (5,283)   (19)        225       493       244       129       42         (8,565)   

Ending Revolver 5,960$   677$      658$      883$      1,376$   1,620$   1,749$   1,791$   1,791$   

1
 Retail receipts exclude $1.2 million heldback by credit card processors.



  

10 

39. The Proposal Trustee is of the view that the proposed Extension is appropriate in the circumstances and supports the 

Fluid Entities’ request for the Extension for the following reasons: 

(i) it will allow for the completion of the Liquidation Sale, which, as noted in this Second Report, is anticipated to be 

no later than December 31, 2018; 

(ii) the Extension is necessary to provide the Fluid Entities sufficient time to advance the Liquidation Sale and 

consider the development of a Sale Process as well as a proposal to its creditors.  

(iii) the Fluid Entities are acting in good faith and with due diligence in taking steps to monetize their assets for the 

benefit of their stakeholders; and 

(iv) it is the Proposal Trustee’s view that the Extension will not prejudice or adversely affect any group of creditors. 

40. While it is too early to determine whether a viable proposal will be presented by the Fluid Entities to their creditors, in the 

Proposal Trustee’s view, the Fluid Entities request for the Extension is reasonable in the circumstances. 

IX.  PROPOSAL TRUSTEE’S AND ITS COUNSEL’S FEES AND DISBURSEMENTS 

41. The Proposal Trustee and Osler have maintained detailed records of their professional time and costs.  The Proposal 

Trustee is seeking the approval of its fees and disbursements for the period from October 7, 2018 to November 30, 2018 

and those of Osler for the period from October 18, 2018 to November 23, 2018 (the “Periods”) in connection with the 

performance of their duties in these NOI Proceedings. 

42. The total fees of the Proposal Trustee during the Periods amount to $480,703.46 (inclusive of a $16,315.29 courtesy 

discount), together with expenses and disbursements in the amount of $9,997.77 (both excluding applicable taxes) 

(collectively, the “Proposal Trustee Fees and Disbursements”).  The time spent by the Proposal Trustee’s 

personnel during the Periods is more particularly described in the Affidavit of A. Sherman (the “Sherman Affidavit”), 

sworn December 11, 2018 in support hereof and attached as Appendix “D” to this Second Report.  The Sherman 

Affidavit includes a summary of the personnel, hours, and hourly rates charged by the Proposal Trustee in respect of 

the within proceedings for the Periods.  

43. The total fees for services provided by Osler during the Periods amount to $177,309.50, together with expenses and 

disbursements in the amount of $2,688.22 (both excluding GST/QST) (collectively, the “Osler Fees and 

Disbursements”).  The time spent by Osler personnel during the Periods is more particularly described in the Affidavit 

of M. Wasserman (the “Wasserman Affidavit”) sworn December 11, 2018 in support hereof and attached as 

Appendix “E” to this Second Report.  Included in the Wasserman Affidavit is a summary of the personnel, hours, and 

hourly rates charged by Osler in respect of the within proceedings for the Periods. 
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44. The Proposal Trustee respectfully submits that the Proposal Trustee Fees and Disbursements and the Osler Fees and 

Disbursements are fair and reasonable in the circumstances and have been properly incurred.  Accordingly, the 

Proposal Trustee is seeking approval of the Proposal Trustee Fees and Disbursements and the Osler Fees and 

Disbursements. 

X. CONCLUSION AND RECOMMENDATION 

45. Based on all of the forgoing, the Proposal Trustee respectfully recommends that this Court issue and order granting the 

relief summarized in paragraph 6(vi) of this Second Report. 

All of which is respectfully submitted 

 this 11th day of December, 2018. 

 
Richter Advisory Group Inc.   
in its capacity as Proposal Trustee of 
Fluid Brands Inc., 11041037 Canada Inc. and 11041045 Canada Inc. 
 
Per: 

 
Adam Sherman, MBA, CIRP, LIT     
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SUPERIOR COURT OF JUSTICE

IN BANKRUPTCY AND INSOLVENCY
COMMERCIAL LIST

THE HONOURABLE n )
)

)

FRIDAY, THE zND

DAY OF NOVEMBER, 2018

Court File No. 31-2436097

IN THE IVTATTER OF THE NOTICI] OF INTENTION
TO MAKE A PROPOSAL OF

FI,IIID BRANDS INC.,

(Court Seal)

Court File No, 3 1-24361 08

IN THE MATTER OF THE NOTICE OF INTENTION
TO MAKE A PROPOSAL OF

IIO4IO37 CANADA INC.

Coint F'ile No. 3l -2436109

IN THE MATTER OF THE NOTICE OF INTENTION
TO MAKE A PROPOSAL

OF IIO41O45 CANADA INC.

ADMINISTRATION ORDER

THIS MOTION, made by Fluid Brands Inc., 11041037 Canada Inc. and 11041045

Canada Inc. (the "Dcbtors") fbr an Order, among other things, extending the time for filing a

proposal pusuant to s. 50.4(9) of the Bankruplc¡, and Insolvency Act (the "BIA") approving the

procedural consolidation of the Dehlors' proposal proceedings, authorizing certain couf-ordered

charges against the property of the Debtors and other related relief was heard this day at lhe court

house, 330 University Avenue, 71h Floor, I'oronto, Ontario, M5G I R7.

¡/,4øe/
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ON READING tbe Notice of Motion of the l)ebtors, in particular, the Afficlavit of

Fred Benitah, $wom November l, 2018 (tlie "Benitah AffTdavit") and on reading the First Report

to Court of Richter Advisory Group Inc. ("Richter") in its capacity as Proposal Trustee (the

"Proposal Trustee") and on hearing the submissions of the counsel for the I)ebtom, cou¡tsel for

the Proposal Trustee, counsel for Isaac Benitah Sales .Agencies lnc,, and counsel tbr the Canadian

Imperial Bank of Commetce under the Credit Agreement ("CIBC"), being the first-ranJiing

secured creditor and primary operating le¡ider of the Debtors, such other persons listed on the

counsel slip, no one else appearing,

ËERVICE AND DEFINITIONS

1. THIS COURT ORDERS that the time tbr service of the Notice of Motion, the Molion

Record and the First Report is hereby abri<Jged and validated so that this rnotion is properly

retumable today and that service, including the form, rnanner and time that such serice was

actually etfected on all parties, is hereby validated, and where such service was not effected such

service is hereby dispensed with.

2, THIS COURT' ORDERS that capitalized lerms used and not otherwise defined hereirr

have the meaning ascribed to them in the Forbeatance Agreement,

PROCEDI]RAL CONSOLIDATION

3. THIS COURT ORDERS that the Proposal proceedings of Fluid tsrands Inc.

(Court/Estate File No. 31-?436097), I 104I 037 Canada Inc, (CourVEstate File. No, 3l -2436105)

and 11041045 Canada luc. (Court/Estate File No 3l-2436109). are hereb¡,procedurally

consolidated.



-3-

4. TI-IIS COURT FUR'I'HER ORDERS that all fuither documents in any of the three

consolidated proceedings be filed with the Court under the CoutlËstate File No. 3l '2ß6A97 and

that the title of proceedings in all th¡ee consolidated estates is as follows:

Cout File No. 3l-2436097
Cout l-ile, No, 3l-243ó108
Cout File No 3l -2436109

IN ]'HE MATTËR OF THE NOTICES OF INTËNTION
TO MAKE A PROPOSAL OF

FLUID BRANDS INC.,
I 1041037 CANADA INC. and I 1041045 CANADA INC.

5, THIS COURI' ORDËRS thar Richter, in its capacity as the Proposal Trustee of the

consolidated Proposal Proceedings may administer the Proposal Proceedings on a consolidated

basis, and the Proposal Trustee is authorized to administer the Proposal Proceedings as if tbey

\,vere a single proposal proceeding for the pulpose of carrying out its administrative duties and

responsibilities as proposal trustee under the IIIA with respect to the administration of proposal

proceedings generally, including rvithout limitation:

(a) the Proposal Trustee is authorized to issue consolidated reports in respect of the

Proposal Proceedings; and

(b) the Proposal Trustee is authorized to perform a consolidated mailing, filing"

advertising and distribution of all flrlings and notices in the Proposal Proceedings

required under the BIA.

INTERIM FINANCING

6. THIS COURT ORDERS that the Debtors are authorized pursuant to s, 50.6(1) of the BIA

to collectively borrorv Revolving Post-Petitìon Loans (all amounts advanced urder the Revolving
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Post-Petition Loans alld ail other Post-Petition Obligations r¡ncle¡ the Forbearance Agreement, the

"DlP Facility") from the DIP Lendcr (as defined below) up to the amount of thc Credit pursuant

to the Forbearance Agreentent dated November I , 201 I between inter aliø the Debtors and CIBC

(in such capacity, the "DIP Lender") altached to the Benitah Affidavit (the "Forbearancc

rlgreemenf' or the "DIP Agreement")

7. THIS COURT ORDERS the Debtors are hereby authorized and empowered to execure

and deliver the Forbearance .Agreemenl (which is hereby approved) and such other agteemçnts,

mortgagçs, charges, hy¡lothecs or security agreement, or guamntees or other documents in

conneclton with the interim financing (together with all such definitive documents previously

executed and delivered by ttre Dcbtors to CIBC and the DIP Lender and presently in f'orce and

effect the "Definitive Documents") authorízed herein and are hereby authorized and directed to

pay and perform all of its indebtedness, inlerest and fees, liabilities and obtigations tcr the DIP

Lender pursuant to the DIP Facility and Deflnitive Documents as and when the same become due

or are to be performed, notwithstanding any other provision in this Order.

8. THIS COIIRT ORDERS that the DIP l,endcr shall be entitled to a charge (the "DIP

Charge") against all ofthc current and future assets, undeitakings and propefties ofcvery nature

and kind whatsoever, and wherever situated including all proceeds thereof (the "Property") of

each of the Debtors in priority to all Ëncumbrances (as defined below) as security for the due

repayment of the DIP Facility,

9. THIS COURT ORDIIRS that, notwithstanding any other prt>vision of this Order:
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(a) tbe DIP Lender rnay, if it deenrs tìecessary, take such steps from time to time as it

may deem necessary or appropriate to fìle, register. record or perfect the DIP

Charge but nothing hcrein obligates the DIP Lender to take any such steps;

(b) Subject to the terms of the Forbearance Agreement, the DIP Lender (i) upon three

(3) business days' rvritten notice to the Applicant and the Proposal Trustee, tnay

exercise any and all of its respective rights and remedies against the Debtors or the

Property under or pursuant to the DIP Facility and the DIP Charge, including

without limitation, to apply to this Court for the appointment of a receiver, receiver

and nranager or interim teÇciver, or for a bankruptcy order against the Dcbtors and

fbr the appointment of a trustee in bankruptcy of the Debtors or to seize and retain

proceeds from the sale of the Property and the cash florv of the Debtors to repay

amounts owing to the DIP f .ender; (ii) immediately upon providing written notice

to the Debtors and the Proposal Trustee, rnay cease making aclvances to the Debtors

and set ofTand/or consolidate any amounts owing by the DIP Lende¡ to the Debtors

ancl issue written demand for repayment, accelerate pâyment and give other

rìotices; and

(c) the foregoing rights and rcmedies of the DIP Lender shall be enforceable against

any trustee in bankruptcy, interirn receiver, receiver or receiver and manager of any

of the l)ebtors or the Property, or in any proceedings under the Conpunies'

Creditors Atrangement Act (the "CCÄ.A"),

10 THIS COURT ORDERS AND DECLARES that, unless otherwise agreed to in writing,

the DIP Lender shall be treated as unaffected in an¡,'Proposal, plan of arrangemelrt or contpromise
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filed bv the Debtors uuder the CCAA or âny plan of anangement filed under the Canada Busines-r

Clorporation.t Act or equivalent provinciaf legislation, with respect to the DIP Facility and in

furtherance thereof CIBC in respect of the Pre-Petition Obligations under the Credit Agreemenr

and tlte Existing Security and the DIP Lender under the Forbearance Agreement, shall be

unaffected by any stay ofproceedings under the BIA, but subject to Paragraph 9(b) above.

I l. THIS COURT ORDERS.AND DECLARES that except as may be expressly conssnted

to by the DIP l,ender, at no time on ard after the NOI Filing Date shall all or part of any the

Property be the subject of, a Court ordered security or charge in favour ofany party (other tha¡ the

DIP Charge in favour of the DIP Lender) rvhere such security or charge is purporte<l to rank in any

manner whatsoever in priority or pari passil to any clai¡n of the DIP Lender in respect of the DIp

Facility and in respect of the DIP Charge or any claim of CIBC in respect of the pre-Petition

Obligations under the Credit Agreement and the Existing Security.

12' THIS COITRT ORDBRS that the Debtors are hereby authorizerJ to paythe DIP l.ender, in

accordance rvith the terms of the Forbearance Agreement and the Definitive Documents, fronr

funtls on hand, or fiom funds generated by post-filing sales of inventory or otherwise, any an<J all

arnounts owing by the Debtors to CIIJC pursuant to the Credit Agreement on account of

Pre-Petition Obligations,

APPROVAL OF THE D&O CIIARGE

13' THIS COURT ORDERS that the Debtors shall indemnify their current and future

directors and officers (the "Directors and Officers") against obligations and liabilities that they

mal'' incur as dircctors or offìcers of the Dei:trlrs after the commencement of the rvithin

proceeclings, inciucling, rvithout limitation, in respect of any failure to pay wages and source



deductions and vacation pay, except to the extent that, with respect to any director or officer, the

obligation or liability was incurred as a result of the director's or officer's gross ueglìgence or

willful misconduct.

14. THIS COURT ORDERS that the Directors and, Officers shall be errtitled to the benefit of

and are hereby granted a charge (the "D&O Charge") on all assets, rights, undertakings and

properties of the Debtors, of every nature and kirrd whatsoever, and wherever situated including all

proceeds thereof (the "Propertv"), which charge shall not exceed an aggrcgate amount of

$500,000, as security for the indemnity provided in this Order. The D&O Charge shall have the

priority set out hereir.

15, THIS COURT ORDERS that, notwithstanding any language ìn any applicable insurance

policy to the contrary, (a) no insurer shall be entitled to be subrogated to or claim the benefit ofthe

D&O Charge, and (b) the Directors and Officers shall only be entitled to the benefit of the D&O

Charge to the extent that they do not have coverage under any directors' and officers' insurance

policy, or to the extent that such covemge is insufficienl to pay amounts indemnified in accordance

with paragraph 6 ofthis Orcler.

APPROVAL OF THE KEY EMPLOYEE INCENTIVE PAYMENTÐ (THE "KEIP'')

16. THIS the Debtors shall be entitled to make KEIP'ss.,þìqå,\ Ègngû.ont
employees'as ' n)anagemenT, with the approval of the Proposal

to their

provided that the total aggregate amourt of such payments shall not exceed $500,000 and that the

employees who are the beneficiaries of the KEIP (the "KEIP Beneficiaries") shall be entitled to the

benefit of and are hereby granted a charge (the "KEIP Charge") on the Property as security of all

antounts now or hereafter orving under the KEIP to the KEIP Bencficiaries, before and after tìre
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making of this Order, l'he KEIP Charge shall have the priority set out in paragraph l9 herein"

APPROVAL O.tr' THE ADMINISJRATION CHARGE

l7. THIS COURT ORDERS that the Proposal Trustee, Osler, Hoskin & Harcourt LLP as

counsel for the Proposal Trustee (the "Proposal Trustee's Counsel") and Torkin Manes LLP as

counse I to the Debtors in comection with these proceedings (the "Conrpany's Counsel") shall be

paid their reasonable fees and disbursements, in each case at their standard rates and charges, b),

the Debtors as part of the costs of these proceedings. The Debtors are hereby authorized and

directed to pay the accounts of the Proposal Trustee, the Proposal Trustee's Counsel and the

Company's Counsel (for work performed in connection with these tsIA proceedings) on a weekly

basis.

18. TIIIS COURT ORDERS that tbe Proposal Trustee, the Proposal Trustee's Counsel and

the Cornpany's Counsel shall be cntitled to the benefit of and are hereby granted a charge (the

"Administration Charge") ort the Propefty, which Ad¡ninistration Charge shall not exceed an

aggregate amount of $500,000, as security for their professional fees and disbursements incuned

at their respective standard rates and clrarges, both before and after tlre making of this Order in

respect of these proceedings. The Administration Charge shall have the priority set out herein.

PRIORITY OF CHARGES

19. THIS COURT ORDERS that the priorities of the charges createcl under this Orcler.

(togetlrer, the "Charges"), as among them shall be as follows:

First - the Administration Cliarge (to the maximum amount of $500,000);



_t)_

Second - the DIP Charge;

Third - the D&O Charge (to the maximum amount of $500,000); and

Fourth - the KEIP Charge (to a maxinlum amount of $500,000).

20. THIS COURT ORDERS that each of the Charges shall constitute a charge on the

Property and sr¡ch Charges shall rank in príority to all other security interests, trusts (including

constructive trusts), liens, charges and encunrbtances, claims of secured creditors, statutory or

otherwise (collectively, the "Encumbrances") in favour of any individual, firm, corporation,

govenrmental body or agency or any other entity (each of the foregoing being a "Person") save and

except the Definitive Documents (including Existing Security) held by CIBC (and Encumbrances

relating ùereto) in respect of any and all amounts owing by the Debtors to CIBC pursualtt to the

Credit Agreement on account of Pre-Petition Obligations which such Definitive f)ocuments of

CIBC (and Encumbrances related thereto) shall rank in priority to the KEIRP Charge and D&O

Charge.

2l . THIS COURT ORDERS that the filing, registration or perfection of the Charges shall not

be required, and that thc Charges shall be valid and enforceable for all purposes, includirrg as

against any right, title or interest filed, registered, recorded or perfected subsequent to the Charges

coming into existence, notrvithstanding any such failure to file, register, record or perfect.

22. THIS COURT ORDERS that except as otherrvise expressly provided for herein, or as

ma-v- be approved by rhis Court, the Debtors shall not grant any Encumbranees over any Property

that rank in pricrrit.v lo, or pari p(rs,\'u with, any of the Charges unless thc Debtors also obtain the



-l0-

prior rvritlell consent of the Ïlr"oposai Trustee and the other benelrciaries of the Charges, or firtlrcr

Order of this Court.

23. TIIIS COURT ORDERS that the Charges shall not be rendered invalid or unenforceablc

and the rights and remedics of the chargees entitled to the bencfìt of the Charges (collectively, rhe

"Chargees") thereunder shall not otherwise be limited or impaired in any way by (a) the pendency

of tlicse proccedíngs and the declarations of insolvency made herein; (b) any application(s) for

bankmptcy order(s) issued pursuant to the BIA, or any bankruptcy order made prrsuant to snch

applications; (c) the frling of any assignments lor the general beneftt of creditors made pursuarr to

the BIA; (d) the provisions of any federal or provincial statutes; or (e) any negative covenants,

prohibitiorrs or other similar provisiolrs with respect to borrowings, incurring ctebt or the creatiou

of Encumbrances, contained in any existing loan documenls, leasc, sublease, offer to leasc or other

agteement (collectively, an "Agreement") which binds the l)ebtors, and notwithstancling any

provision to the contrary in any Agreement:

(a) the crcation ofthc Chargcs shall not create or be deenrcd to constitute a breach by

the Debtors of any Agreement to which it is a party;

(b) none of the Chargees shall have any liability to any Person whatsoever as a resr.rlt of

any breach of any Agreement caused by the creation of the Charges;and

(c) the grantilrg of the Charges, clo not and rvill not constitute preferences, lìaudulent

(onveyallses, transfers at undervalue, o¡lpressive conduct, or olher challengeablc or

voidable transaction.s under any applicable larv,
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24. TIIIS COURT ORDERS that any Charge created by this Order over leases of ¡eal

properry in Canada shall only be a Charge in the Debtors' intetest in such real property leases.

AUTHORIZATION TO PAY PRE.FILING AMOUNTS

25, THIS COURT ORDERS that the Debtors shall be at liberty to pay critical pre-filing

creditors it'. in the opinion of the Debtors, the Proposal Trustee and the DIP Lender, such payments

are critical to the business and ongoing operations of the Debtors. up to a maximum of $200,000

and provided that any such paymetìIs are specifically approved by the Proposal Trustee and the

DIP Lender.

STAY EXTENSION

26. TI{IS COURT ORDERS that the Proposal Period is hereby extended

Þec"rnL¡¡ Zt\t Lotê
subsection 50.4(9) of the BlA, to and including l''Jo.êf;betâffi?e

in accordance with

SERVICE AND NOTICE

27, TIIIS COURT ORDERS that the E-Service Protocol of the Commercial List (Îhe

"Prorocol") is approved and adopted by ref'erence herein aud, in this proceeding, the service of

documents made in accordance ',vith the Protocol (which cau be found o¡i the Commercial [,ist

website ât lrttp://rvww,onta¡iocourts,calscj/practice/practice-directions/to ronto/eservice-

commercial/) shall be valid and effective service. Subject to Rule 17,05 of the Rules of Civil

Procedure (Ontario) (the "Rules"), this Order shall constitute an order for substituted service

pursuant to l{ulc 16.04 of the Rules. Subject to Rule 3.01(d) of the Rules and paragraph 2l of the

Protocol, service oIdocuments in accordance with the Protocol will be effective on transmission,

'I'his Clourt further orders that a Case Website shall be established in accordance with the Ptotocol

rvith the lbllor,ving URL: http://wwrv.lichter.calF'older/lnsolvency-Cases/Bomhay.
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28. THIS COURT ORDERS that if the service or distribution of documents in accordance

with the Protocol is not practicable, the Debtors and the Proposal Trustee are at liberty to serve or

distribute this O¡der, any olher materials and orders in these proceedings and any notices or other

conespondence, by f'orwarding true copies thereof by prcpaid ordinary maìI, courier, personal

delivery or facsimile transmission to the Debtors' credjtors or other interested parties at their

respective addresses as last shown on the records of the Debtors aud thal any such service or

dist¡ibution by courier, personal delivery or facsimi.le tr¿ursmission shall be rleenred to be received

on the next busjness day f'ollorving the date of forwa¡ding thereof, or if sent by ordinary mail, on

the third business day alier rnailing,.

29. TIIIS COURT ORDERS thal the Debtors. the Proposal 'l'rustee and their counsel are at

liberty to serve or distribute this Order, any other materials and orde¡s as may be reasonably

required in these proceedings, ittcluding any notices, or oth€r conespondence, by ftrrwarding true

copies thereof by electronic rnessage to the Debtors' creditors or other interested parties and their

advisors. For greater certaintv, any such distribution or service shall be deemed to be in

satisfaction of a legal or juridical obligation, anrJ notice requirements within the meaning of clause

3(c) ofthe ElecÍronic Comtnerce Protection Regulations, Reg. 81000-2-175 (SOIVDORS).

30. TIIIS COURT ORDERS that the Proposal Trustee continues to be and is hereby

authorized to take all steps required to fulfill its duties under the BIA or as an offìcer of the Court,

inc)uding, without limitation, to;

(a) nronitor the Debtors' receipts and disbursemeflts;



- l3-

(b) report to thís Court at such times and intervals as the Proposal Trustee ma1'deenr

appropriate with respect to matters relaiing to the Property, and such other matters

as may be relevant to the proceedings herein;

(c) assist the Debtors in their preparation of the Debtors' cash flow statements, which

information shall be reviewed with the Proposal Trustee and delivered to the DIP

Lender, and its counsel, and to any financial advisors to the DIP Lender on a

periodic basis, but not iess than weekly, or as otherwise agreed to by the DIP

Lender;

(d) assist the Debtors, to the extent required by the f)ebtors, in its dissemination to the

DIP Lender and its counsel, and to any financial advisors 1o the DIP Lender, on a

weekly basís of financial and other information as agreed to between the Debtors

and the DIP Lender;

(e) assist the Debtors in their development of a proposal to their creditors and any

amendments to such proposal;

(Ð assist the Debtors, îo the extent required by the l)ebtors , with the holding and

adr¡inistering of creditors'or sharcholders' meetings for voting on a proposal;

(g) have full ancl complete access to the Property, including the premises, books,

records, data, including data in electronic form, and other financial documents of

the Debtors, to The extent that is necessary to adequately assess the f)ebtors'

business and fìnancial affains or to perform its duties arising under the BIA tlr this

Order:
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(h) be at liberty to engage such Persons as the Proposal Trustee deems necessaty or

advisable respecting the exercise of its powers and perf'ormance of its obligations

under the BIA or this Order; and

perform such other duties as aÍe required by the BIA, this Order or by this Court

from time to time,

31. THIS COUìÌT ORDERS that the Proposal 'l'rustee shall uot take possession of the

Property and shall take no part whatsoever in the management or supervision of the management

of the Debtors' busìness and shall not, by fulfilling its obligations hereundero be deemed to have

taken or majntained possession or control Öf the Debtors' business or the Property, or any part

thereof.

32. TI{IS COURT ORDERS that, in addition to the rights and protections afforded to the

Proposal Trustee under the BIA ot as an officer of this Court, the Proposal Trustee shall incur no

liability orobligation as aresult of its appointment orthe carrying out of the provisions of this

Order, save and except for any gross negligence or wilful misconduct on its part. Nothing in thi.-

Order shall derogate from the protections afforded to the Proposal 1'rustee under the BIA or any

applicable legisl atiou.

GENERAL

33. THIS COURT ORDÍIIIS tJrat this Orcler shall have fuil force and effect in all provinces

and tenitories in Canada,

34. THIS COURT HEREBY REQUESTS the aid and recognition of any Cour1, tribunal,

regulatory or administrative bodies, having juriscliction in CanaCa or in tbe Llnited States of

(i)
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Amer:ica, to give effect to this Order and to assist the Debtors, the Proposal Trustee and their

respective agents in carrying out the terms of this Order. All coufs, tribunals, regulatory and

administrative bodies are hereby respectfully requested to make suclr orders and to provide such

assislance to the Debtors and to the Proposal Trustee, as an officer of this Couft, as may be

necessary or desirable to give eff'ect to this Order, to grant representative status to the Proposal

Trustee in any foreign proceeding, or to assist the Debtors and the Proposal 'frustee and their

respective agents in carrying out the terms of this Order,

35. THIS COURT ORDERS that any interested party (including the Debtors and the

Proposal Trustee) may apply to this Court 1o vary or amend this Order on not less than seven (7)

days' notice to any oùer party or parties likely to be affected by the order sought or upon such

other notice, if atry, as this Court may order,

-15t62.0001/l 1952t24,2
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ONTARIO
SUPERIOR COIJRT OF JUSTICE

IN BANKRUPTCY AND INSOLVENCY
COMMERCIAL LIST

ONOURABLE )

)
)

FRIDAY, THE 2ND

DAY OF NOVEMBER,2OIS

Court File No. 3l -2436097

IN T'HE MATTER OF THE NOTICE O¡- INT'DNÏ'ION
TO MAKE A PROPOSAL OF

FLUID BRANDS INC.

(Court Seal)

Court File No. 3 1-2436108

IN THE MATTER OF THE NOTICE OF INTENTION
TO MAKE A PROPOSAL OF

1I041037 CANADA INC,

Court File No. 3l -2436109

IN THE MATT'ER OF THE NOTICE OF INI'ENTION
TO MAKE A PROPOSAL

OF 11041045 CANADA INC.

LIQUTDATION PROCBSS ORDER

I'HIS MOTION, made by Fluid Brands Inc., 11041037 Canada Inc, and 11041045

Canada Inc. (the "Debtors") for an Order, among other things, approving the consulting agrecment

entered into betwcen the Debtors herein and Merchant Retail Solutions ULC and Gordon Brothers

Canada ULC (the "Consulting Agreement") and other related relief was heard this day at the court

house, 330 tlnivcrsity Avenue, 8th l'loor, Toronto, Ontario, MsG 1R7.

HA:/YË/
síl

<-ì

tE unË
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ON READING the Notice of Motion of the l)ebtors, in particular, the Affidavit of

Fred Benitah, sworn November 1,2018 and on reading the First Report to Court of the Proposal

Trustee and on hearing the submissions of the counsel for the Debtors, counsel for the Proposal

Trustec and coursel for the Canadian lmperial Bank of CoÍtmerce, being the first-ranking secured

crcditor and primary operating lender of the Debtors,cÀAò ,,"\?-S'C ptf>ctr: tì¡$ftl o n

\b" ¿crun¿Ål slìP -,2 lsERvrcE 7 f
l. THIS COIIRT ORDERS that the time for service of the Notice of Motion and the Motion

Record is hereby abridged and validated so that this Motion is properly returnable today and

hereby dispenses with further service thereof.

?. THIS COURT ORDERS that capitalized terms used and not defined herein have the

same meaning ascribed to them in the Consulting Agreement.

APPROVÄI{.OF THE CONSIILTING AGREEMENT

3. THIS COURT ORDERS that the Consulting Agreement, including the Sale Guidelines

"), and the transactions contemplated under

oved with such minor ,7 /
-¿ L-LF

d the consultant may f //

deem necessary and agree to in writing. Subject to the provisions of this Order, the Debtors, and

the Proposal Trustee are hereby authorized and directed to take such additional steps and execute

.such additional documents as nray be neçessary or desirable to implement the Consulting

Agreement and the Sale Guidelines and each of the transaclions contemplated therein.
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THE SALE

4. THIS COURT ORDERS that the Debtors, with the assistance of the Consuhant, is

authorized and directed to conduct the Sale in acco¡dance with this Order, the Consulting

Agreement and the Sale Guidelines and to advertise and promote the Sale within the Stores, all in

accordance with the Sale Guidelines. If there is ¿ conflict between this Order, the Consulting

Agreement and the Sale Guidelines, the order of priority of documents to resolve each conflict is as

follows: (l) this Order; (2) the Sale Guidelines; and (3) the Consulting Agreement.

5. THIS COURT ORDERS that the Debtors, with the assistance of the Consultant, ìs

aurhorized to market and sell the Merchandise and the FF&E, free and clear of all liens, claims,

encumbrances, security interests, hypothecs, prior claims, lnortgages, charges, trusts, deemed

trusls, executions, levies, fina¡cial, monetary or other claims, rvhether or not such claints have

attached o¡ been perfected. registered o¡ filed and whethet secuted, unsecured, quantified or

unquantifìed, contingent or otherwise, whensoever a¡d howsoeve¡ arising, and whether such

claims arose or came inlo existence prior to the date of this Order or arise o¡ come into existence

following the date of this O¡der (in each case, whether contractual, statutory. adsing by operation

of law, in equity o¡ otherwise) (all of the foregoing, collectively "Claims"), including, without

límiting the generality of the foregoing: (a) any encumbra¡ces or charges created by this Order and

any other charges hereinafter granted by this Court in these proceedings; and (b) all charges,

security interests or claims evidenced by registrations pursuant to the Per,sonal Property Securily

lcf (Ontzuio) or any other personal property registry system (all of which are collectively refened

16 ¿s the "Encumbrances"), r,l'hich Claims will attach instead to the proceeds recejved from the

Merchandise and the FF&8, othe¡ than amounts due and payabJe to the Consultant by the Debtors
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under the Consulting Agreement, in the sanre order ar<l priority as ilre Claims existed as at the date

hereof.

6. THIS COURT ORDERS that, subject to the terms ofthis Order and the Sale Guidelines,

the Consultant shall have the right to use the Stores and all related store services, furniture, t¡ade

fixrures and equiprnent, including the FF&E, located at the Stores, and other assets of the Debtors

as designated under the Consulting Agreement for the puryose of conducting the Sale, and for such

purposes, the Consultant shall be entilled to the benefit of the Debtors' stay of' proceedings

provided under section 69 or section 69,1 of the BIA, as applicable and as such stay nray be

extended from time to time.

7, THIS COURT ORDERS that until the Sale Termination Date or such earlier date as a

lease is disclaimed it accordance with the BIA, the Consultant shall have access 1o ihe Stores in

accordance with the applicable leases and the Sale Guidelines on the basis lhat the Consultant is

assisting the Debtors and the Debtors have granted the right of access 1o the applicable Store to the

Consultant. To the extent that the terms of the applicable leases are in confiict with any temr of this

Order or the Sale Guidelines, the terms of this Order and the Sale Guidelines shall govern.

8. THIS COURT ORDERS that until a real property lease is disclaimed or resiliated in

accordance wíth the BlA, the Debtors shall pay amounts constituting rent or payable as rent under

real property leases (including for greater certainty, colnmon area tnaintenance charges, utilities,

and rcalty taxes and any other amounts payable to the landlord under the leasc) (collectively,

"Rent") or as otherwise may be negotiated between the Debtors and the landlord from time to time

l¿r1ì!¿
in accordance with the terms of the applicable real propen-lyon the firsf busjness da1" of each

rnonth, in advance (but not in arrears). Upon delivery of a notice of disclailner or resiliation, the



Debtors shaìl pay all Rent owing by the Debtors to the applicable landloltl iu respect of such leäse

due for lhe notice periocl stipulated in the BIA to the extent that Renl for such period has not

aheady been paid.

9. THIS COURT ORDERS that nothing in this Order shall amencl or vary, or be cleemed to

amencl or vary, the terms of the leases forthe Stores. Nothing containecl in this Order ot the Sale

Guiclelines shall be construed to create or impose upon the Debtors or the Consultant any

aclditional restrictions not contained in the applicable lease.

10. THIS COURT ORDERS that nothing herein is, or shall be deemecl to be a consent by any

Lallcllord to the sale, assignment or' lransfèr of any Lease, or to granl to the l,a¡rcliord any greater

rights than already exist uncler the terms of any applicable Lease.

I t. THIS COURT ORDERS that until the Sale Termination Date, the Consultant shallhave

the right to use, without interfbrence by any intellectual property licensor, the l)ebtols '

tractemarks, trade names and logos, cuslomer/marketing lists, rvebsite ancl social media accounts as

well as all licenses and rights granted to the Debtors to use the tracle names, and logos of third

parties, reìating to and used in con¡ection with the operation of the Stores solely for the purpose of

aclvertising ancl conclucting the Sale in accorclance with the ternrs of the Consulting Ag¡eement, the

Sale Guidelines and thi.s Order, provided that the Consultant provides the Debtors with a copy of

âny proposecl aclvertising two days prior to its use in the Sale.
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CONST]LTANT LIABILITY

12. THIS COURT ORDERS that the Consultant shall act solely as an independent consultant

to the Debtors and that it shall not be liable for any claíms against the Debtors othcr than as

expressly provided in the Consulting Agreement or the Sale Guidelines. More specifically:

(a) The Consultant shall not be deenred to be an ourler or in possession, care, control or

management of the Stores or the assets located therein or associated therewith or of

the Debtors' employees located at the Stores or any other property of the Debtors;

(b) The Consultant shalì not be deerned to be an employer, or a joint or successor

employer or a related or common cmployer or payor within the meaning of any

legislation goveming employment or labour stândards or pension benefits or health

and safety or other statute, regulation or rule of law or equity for any purpose

whatsoever, and shallnot incur any successorship ìiabilities whatsoever; and

(c) The Debtors shall bear all responsibility for any liability whatsoever (including

without limitation losses, costs, damages, lïnes, or awards) relating to claims of

customers, employees and any other persons arising from events and closings

occurring at the Stores during and after rhe term of the Consulting Agreement,

except to tlie extent th¿rt such ciaims are the result of events or circumstances

caused or contributed to by the gross negligence or wilful misconduct of the

Consultant, its employees, agenls or other representatives, or otherwise in

accordance with the Consulting Agreement,

13" THIS COURT ORDERS to the extent any of the l)ebtors' landlords may have a claim

against the Debtors arising solely out of the conduct of the Consultant in conductingthe Sale flor
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rvhich thc Debtors have claims against the Consultant under the Consulting Agrcement, the

Debtors shall be deemed to have assigned free and clear such clairns to the applicable landlord (the

"Assigned Landlord Rights"); provided that each such landlord shall only be permitted to advance

each such claims against the Consultant if written notice, including the reasonable details of such

claims, is provided by such Landlord to the Consultant, the Debtors and the Proposal Trustee

during the period from the Sale Comrnencement Date to the date that is thirty (30) days following

the Sale Termination Date.

CONSULJANT AS UNATFECI'E p CREDITOR

14- THIS COURT ORDERS that, in accordance with section 69.4 of the BIA, and subject

only to paragraph 6 ofthis Order, the Consultant shall not be affected by the stay of proceedings in

respect of the Debtors and shall be entitled to exercise its remedies under the Consulting

Agreement in respect of claims of the Consultant pursuant to the Consulting Agreement

(collectively, the "Consulta¡t's CIaims"), the Consultant shall be treated as an unaffected creditor

in the context of the present proceedings and in any proposal.

15. THIS COURT ORDERS that no¡¡¡ithstandingthe terms of any order issued by this Court

in the context of the present proceedings or the terms of the nf,R, ttre Debtors shall not be entitled

to repudiate, disclaim or resiliate the Consulting Agreement or any of the agreements, contracts or

arrangements in relation fhereto entered into with the Cortsultant.

16. THIS COURT ORDERS that the Debtors are hereby authorized to remit, in accordance

with the Consulting Agreement, all amounts that become due to the Consultant thereunder,

l7. THIS COURT ORDERS that no Claims shall attach to any amounts payable by thc

Debtors to the Consultant pursuant to the Consulting Agreement, including any antounts that must
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be reimbursed by the Debtors to the Consultant, arrd the Debtors shall pay any such amounts to the

Consultant flee and clear of all Claims, notu'ithstanding any enforcement or other process, all in

accordance with the Consuiting Agreement.

18. TIIIS COURT ORDERS that notwithstanding (a) the pendency of these proceedings; (b)

any application for a bankruptcy order now or hereafter issued pursuant to the BIA in respect of

Debtors or any bankruptcy order made pursuant to any such applications; (c) any assignrnent in

bankruptcy made in respect of the Debtors; (d) the provisions of any federal or provincial statute;

or (e) any negative covenants, prohibitions or other similar provisions with respect to borrowings,

incurring debt or the creation of encumbrances, contained in any existing loan dosuments, Iease,

mortgage, security agreement, debenture, sublease, offer to Iease or other document or agreemenl

(collectively, the "Agreement") which binds the Debtors:

(a) the Consulting Agreement and the kansactions and actions provided for and

contemplated therein (including the Sale Guidelines), including, without limitation,

the payment of amounts due to the Consultant; and

(b) Assigued Landlord Rights,

shall be binding on any trustee in bankruptcy that rnay be appointed in respect of any of the

Debtors and shall not be void or voidable by any Person (as defìned in the BIA), including any

creditor of the Debtors, nor shall they, or any of them, constitute or be deemed to be a preference,

fraudulent conveyance, trarsf'er at undetvalue or other challengeable reviewable transaction, under

the BIA or any applìcable larv. nor shall they constitute oppressive or unfairly prejudicial conduct

under any applicable law.
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I9. THIS COURT ORDERS that notwithstanding (a) the pendency of these proceedings; (b)

any application for a bankruptcy order now or hereafter issued pursuant to the BIA in respect of

an¡, of the Debtors or any bankruptcy order made pursrant to any such applications; (c) any

assignment in bankruptcy made in respect of any of the Debtors; (d) the provisions of any federal

or provincial statute; or (e) any Agreernent which binds the Debtors, any obligation to clean up or

repair any of the Ieased premìses contained in this Order or the Sale Guidelines, shall be binding on

any tn¡stee in bankruptcy that may be appointed in respect to the Debtors and shall not he void or

voidable by any Person (as defined in the BIA), including any creditor of the Deblors, nor shall

they, or any of them, constitute or be deemed to be a prrference, fraudulent conveyânce, transfer at

undervalue or other challengeable reviewable transâction, under the BIA or any applicable law,

nor shall they constitute oppressive or unfairly prejudicial conduct under any applicable law.

GENERAL

20. THIS COURT ORDERS that this Order shall have full force and efTect in all provinces

and tenitolies in Canada,

2l. THIS COURT HEREBY REQUESTS the aid and recognition of any Court, tribunal,

regulatory or administrative bodies, having jurisdiction in Canada or in the United States of

America, to give efÏects to this Order and to assist the Debtors, the Proposal Trustee and their

respective agcnts in carrying out the terms of this Order. All courts, tribuna.ls, regulatory and

administrative bodies are hercby respectfully requested to make such ordels and to provide such

assistancc to the Debtors and to the Proposal 1-rustee, as an officer of this Court, as ntay be

necessary or desirable to give effect to this Order, to grant reptesentatirre status to the Proposal

Trustee in any foreign proceeding, or to assist the Debtors and the Proposal Trustee and their

respective agents in carq,ing out the ternts of this Order.
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22, THIS COURT ORDERS that any interested party (including the Debtors and the

Proposal Trustee) may apply to this Court to vary or amend this Order on not less than seven (7)

days' noticÊ to any other party or parties likely to be affected by the order sought or upon such

other notice, if any, as this Court may order,



SCIIEDULB A

SAI,E GUIDELINES

The lollowing procedures shall apply to the Sale to be conducted at the Stores of I 1041037 Canada

Inc,, and 11041045 Canada Inc. (collectively, the "Merchant"). All terms not herein defined shall
have the meaning set forth in the Consulting Agreement by and between a joint venture comprised
of Merchant Retail Solutions, ULC, an afTiliate of Hilco Merchant Resources, LLC, and Gordon

Brothers Canada ULC, an afniliate of Gordon Brothers Retail Partners, LLC (the "Consultant")
and the Merchant dated as of October 3 l, 2018 (the "Consulting Agreement").

1. Except as otherwise expressly set ouf herein, and subject to: (i) the Order dated November
2,2018 approving the Consulting Agreement (the "Approval Order') or any further Order

of the Ontario Superior Court of Justice (Commercial List) (the "Court"); or (ii) any

subseq,rs¡1 rv¡'itten agreement between the Merchant and the applicable landlord(s)
(individually, a "T-.andlord" and, collectively, the "Landlords') and approved by the
Consultant, or (iii) as oiherwise set forth herein, the Sale shall be conducted in accordance

with the terms of th,e applicable leases/or other occupancy agreements to which the
affected Landlords are privy for each of the affected Stores (individually, a "Lease" and,

collectively, the "Leases"), However, nothing contained herein shall be construed to create

r:r impose upon the Merchant or the Cortsultant any additional restrictions.not contained in
tlre applicable Lease or other occrtpancy ugr.r*"nt. Stph 1.*l- k *-n& ,ro
io{å". -}'{^¿.," 'fcr,l*t"u."1 3i, 'Lol e -

2. The Sale shall be conducted so that each of the Slores remains open during its non¡al hours
of operation provided for in its respective Lease until the respective Sale Terrninalion Date

for such Store. The Sale at the Stores shall end by no later than the Sale Temination Date.

Rent payable under the respective Leases shall be paid in accordance with the terms of the

Approval Order.

3. The Sale shall be conducted in accordance with applicable federal, provincial and

municipal laws and regulations, unless otherwise ordered by the Court.

4. All display and hanging signs used by the Consultant in connection with the Sale shail be

professionally produced and all hanging signs shall be hung in a professional ma¡mer.
Notwithstanding anything to the contrary contained in the Leases, the Consultant may
advertise the Sale at the Stores as an "everything on sale", an "everything must Bo", â

"store closing" or similar theme sale at the Stores þrovided however that no signs shall
advertise the Sale as a "bank¡uptcyo', a "going out of business" or a "liquidation" sale it
being understood that the llrench eqnivalent of "clearance" is "liquidation" and is
permitted to be used). Forthwith upon request from a Landlord, the Landiord's counsel, the
Merchant or the Proposal Trustee, the Consultant shall providc the proposed signage
packages along rvith the proposed dimensions and nrunber of signs (as approved by the
Merchant pursuant to the Consulting Agreement) by e'mail or facsirnile to the applicable
Landlords or to their counsel of record. 'Where the provisions of the Lease conflict with
these Sale Guidelines, these Sale Guidelines shall govern. T'he Consultant shall not use

neon or day-glow or handwritten signage (unless otherwise conlained in the sign package,

including "you pay" or "topper" signs), In addition, the Llonsultant shall be permitted to

dfuA\Àc\
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utilize exterior
with a seprrate

at stand alone or strip mall Stores or enclosed mall Stores

the exterior of the enclosed mall, provided, however, that

where such banners are permitted by the applicable Lease and the Landlord requests in
writing that the banners rue not to be used, no barurers shali be used absent further Order of
the Court, which may be sought on an expedited basis on notice to the service list in the

NOI proceedings (the "service List"). Any banners used shall be located or hung so as to

make clear that the Sale is being conducted only at tlte affected Store and shall not be wider
than the premises occupied by the affected Store. All exterio¡ banners shall be

professionally hung and to the extent that there is any damage to the façade of the premises

of a Store as a result of the hanging or removal of the exterior banner, such damage shall be

professionally repaired at the expense of the Consultant. If a Landlord is concerned with
"store closing" signs being placed in the front window of a Store or with the number or si?e

of the signs in the front window, the Consulta¡t and the Landlord will discuss the

Landlord's concerns and work to resolve the dispute.

The Consultant shall be permitted to utilize sign walkers and street signage; provided,

however, such sign walkers and street signage shall not be located on the shopping centre

or mall premises.

The Consultant shall not make any alterations to interior or exterior Store lighting, except

as authorized pursuant to the applicable Lease. The hanging ofexterior banners or other
signage, where permitted in accordance with the terms of these guidelines, shall not

constitute an alteration to a Store.

I

Conspicuous signs shall be posted in the cash register areas of each Store 1o the effect that
all sales are "final".

The Consultant shall not distribute handbills, leaflets or other written n,aterials to
customers outside of any of the Stores on any Landlord's propefty, unless permitted by the

applicable Lease or, if distribution is customary in the shopping centre in which the Store is

located. Otherwise, the Consultant may solicit customers in the Stores themselves, The

Consultant shall not use any giant balloons, flashing lights or amplified sound to advertise

the Sale or solicit customers, except as perrnitted under the applicable Lease, or agreed to

by the Landlord.

At the conclursion of the Sale in each Store, the Consultant shall anange that the premises

for each Store are in "broom-swept" and clean condition, and shail affange that the Stores

are in the same condition as on the commencement of the Sale, ordinary wear and tear

excepted, No property of any Landlord of a Store shall be removed or sold duringthe Sale.

No permanent fixtures (other than FF&E which for clarity is owned by the Merchant) may
be removed without the applicable Landlord's rryritten consent unless otherwise provided

by the applicable Lease, Any fixtures or personal property left in a Store after the Sale

Termìnation Date in respect of which the applicable Lease has been disclaimed by the

Merchant shall be deemed abandoned, with the applicable Landlord having the right to

dispose of the satne as the Landlord chooses, without any liability r¡,hatsoever on the part
of the Landlord.

I
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Subject to the terms of paragraph 9 above, the Consultant may sell FF&E which is located
in the Stores during the Sale. The Merchant and the Consultant may advenise the sale of
FF&E consistent with these guidelines on the understanding that any applicable Landlord
may require that such signs be placed in discreet locations acceptable to the applicable

Landlord, acting reæonably. Additionally, the purchasers of any FF&E sold during the

Sale shall only be permitted to rernove the FF&E either throuEh the back shipping areas

designated by the applicable Landlord, or through other areas after regular store business

hours, or through the front door of the Store during store business hours if the FF&E can fit
in a shopping bag, rvith applicable Landlord's supervision æ required by the applicable
LandJord. The Consultant shall repair any damage to the Slores resulting from the removal
of any FF&E by Consultant or by tìrird party purchase¡s of FF&E from Consultant.

The Merchant hereby provides notice to the Landlords of the Merchant and the

Consultant's intention to sell and remove FF&E from the Stores. l'lle Consultant will
arrarige with each Landlord represented by counsel on the Service List and with any other
applicable Landlord that so requests, a walk through wiTh the Consultant to identiff the

Ff &E subject to the sale. The relevant l,andlord shall be entitled to have a representative
present in the Store to observe such removal, If the Landlord disputes ùe Consultant's
entitlement to sell or renove any FF&E under the provisions of the Lease, such FF&E sltall
remain on the premises and shall be dealt with as agreed betw-een the Merchant, the

Consultant and such Landlo¡d, or by fi.rrther Order of the Court upon application by the

Merchant on at least two (2) days' notice to such LandJord. lf the Merchant has disclaimed
or resiliated the Lease governing such Store in accordance with the BIA, it shall not be

required to pay rent undet such Lease pending resolution of any such dispute (other than

rent payable for the notice period provided for in the BIA), and the disclaimer or resiliation
of the Lease shall be without prejudice to the Merchant's or Consultant's claim to the

FF&E in dispute,

If a notice of disclaimer or resiliation is delivered pursuant to the BIA to a Landlord while
the Sale is ongoing a¡ld the Store in question has not yet been vacated, then: (a) during lhe

notice period prior to the effective time of the disclaìmer or resiliation, the applicable
Landlord may show the affectecl leased premises to prospective tenants during normal
business hours, on giving the Merchant and the Consultant 24 hours'prior written notice;
and (b) at the effective time of the disclaimer or resiliation, the relevant Lancllo¡d shall be

entitled to take possession of any such Store without waiver of or prejudice to any cìairns or
rights such Landlord may have against the Merchant in respect of such Lease or Store,

provided that nothing herein shall relieve such Landlord of its obligation to mitigate any

danrages clairned in connectio¡l therewith.

The Consultant and its agents and representatives shall have the same access rights to the

Stores as the Merchant under the terms of the applicable Lease, and tlle applicable
Lancllords shall have the lights of access to the Stores during the Saie provided for in the
applicable Lease (subject, for greater certainty, to any applicable stay ofproceedings).

T'he Merchant and the Consultant shall nol conduct any auctions of Merchandise or FF&E
at any of the Stores.

1.4.
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l'he Consultant shali designate a party to be contacted by the Landlords should a dispute

arise coficerning the conduct of the Sale, The initial oontact person for Consultant shall be

Sarah Baker who may be reached by phone at 847-504'2462 or email at

sbaker@hilcoglobal,com. If the parties are unable to resolve the dispute between

themselves, the Landlord o¡ Mercharrt shall have the right to schedule a "status hearing"

befo¡e the Court on no less than two (2) days written notice to the other party or parties,

during rvhich time the Consultant shall cease all activity in dispute other than activity
expressly permitted herein, pending the determination of the matter by the Court; provided,

however, that if a banner has been hung in accordance with these Sale Guidelines and is
thereafter the subject of a dispute, the Consultant shall not be required to take any sucl:

bamer down pending determination of the dispute,

Nothing herein is, or shall be deemed to be a consent by any Landlold to the sale,

assignment or transfer of any Lease, or to grant to the Landlord any greater rights than

already exist under the terms of any applicable Lease,

These Sale Guiclelines may be amended by written agreement between the Merchant, the

Consultant and any applicable Landlord (provided that such amended Sale Guidelines shall
nol affect or bínd any other Landlord not privy thereto without further Order of the Court
approving the amended Sale Guiclelines),
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Court File Nos.  31–2436097 / 31 – 2436108 / 31 - 2436109

ONTARIO
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST)

IN THE MATTER OF THE NOTICES OF INTENTION TO MAKE A PROPOSAL OF 
FLUID BRANDS INC., 11041037 CANADA INC. (BOMBAY) AND 11041045 CANADA INC. (BOWRING)

FIRST REPORT OF RICHTER ADVISORY GROUP INC.
IN ITS CAPACITY AS TRUSTEE UNDER THE 

NOTICES OF INTENTION TO MAKE A PROPOSAL OF 
FLUID BRANDS INC., 11041037 CANADA INC. (BOMBAY) AND 11041045 CANADA INC. (BOWRING)

NOVEMBER 1, 2018

I. INTRODUCTION

1. This report (the “First Report”) is filed by Richter Advisory Group Inc. (“Richter”) in its capacity as proposal trustee 

(the “Proposal Trustee”) in connection with the Notices of Intention to Make a Proposal (“NOIs”) filed by each of 

Fluid Brands Inc. (“Fluid”), 11041037 Canada Inc. (“Bombay”) and 11041045 Canada Inc. (“Bowring”, and together 

with Fluid and Bombay, the “Fluid Entities”).

2. On October 25, 2018 (the “Filing Date”), the Fluid Entities each filed a NOI pursuant to Section 50.4(1) of the 

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B.-3, as amended (the “BIA”) and Richter was appointed as Proposal

Trustee under each NOI.  Copies of the Certificates of Filing issued by the Superintendent of Bankruptcy for each of 

the Fluid Entities are attached hereto as Appendix “A”.

3. The purpose of this First Report is to provide the Ontario Superior Court of Justice (Commercial List) (the “Court”)

with information pertaining to the following:

(i) Richter’s qualifications to act as Proposal Trustee of the Fluid Entities;

(ii) a limited summary of certain background information about the Fluid Entities;
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(iii) the Fluid Entities’ proposed post-filing strategy, including information on the liquidation process proposed to be 

undertaken by the Fluid Entities;

(iv) the key terms of a consulting agreement (the “Consulting Agreement”) between the Fluid Entities and 

Merchant Retail Solutions, ULC and Gordon Brothers Canada, ULC, an affiliate of Gordon Brothers Retail 

Partners, LLC (collectively, the “Consultant”), pursuant to which, subject to Court approval, the Consultant will 

act as liquidation consultant to assist in liquidating the Fluid Entities’ inventory and owned furniture, fixtures and 

equipment (“FF&E”) at the Bombay / Bowring retail locations and warehouse in accordance with the sale 

guidelines (the “Sale Guidelines”) appended to the Liquidation Process Order (as hereinafter defined);

(v) the Fluid Entities’ consolidated statement of projected cash flow for the period from October 21, 2018 to January 

12, 2019;

(vi) the Fluid Entities’ request that it be authorized and empowered to obtain and borrow interim financing, including 

the terms of the debtor-in-possession (“DIP”) facility; 

(vii) the proposed charges (the “Charges”) sought by the Fluid Entities;

(viii) the Fluid Entities request for an order approving the key employee incentive payments (the “KEIP”);

(ix) the Fluid Entities request for an order approving the administrative consolidation of the Fluid Entities’ proposal 

proceedings;

(x) the Fluid Entities request for an extension of the time required to file a consolidated proposal (the “Proposal 

Period”) to December 20, 2018;

(xi) the reasons why the Proposal Trustee is of the view that the Consulting Agreement should be approved by this 

Court; and 

(xii) the Proposal Trustee’s recommendation that this Court make orders, as requested by the Fluid Entities:

(a) approving the Consulting Agreement and the Sale Guidelines;

(b) authorizing and directing the Fluid Entities, with the assistance of the Consultant, to conduct a 

liquidation of the Fluid Entities’ retail operations, in accordance with the Sale Guidelines, and to take 

any and all actions as may be necessary or desirable to implement the Consulting Agreement and 

each of the transactions contemplated therein;

(c) approving the extension of the Proposal Period to December 20, 2018;
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(d) approving the administrative consolidation of the Fluid Entities’ proposal proceedings;

(e) approving the Charges;

(f) approving the KEIP; and

(g) authorizing the Fluid Entities to pay certain pre-filing amounts to service providers critical to 

implementing the Fluid Entities’ restructuring plan to a maximum of $200,000 with the prior approval of 

the Proposal Trustee and the DIP Lender or the Court.

II. TERMS OF REFERENCE

4. Unless otherwise noted, all monetary amounts contained in this First Report are expressed in Canadian dollars.

5. In preparing this First Report, the Proposal Trustee has relied upon certain unaudited, draft, and / or internal financial 

information prepared by representatives of the Fluid Entities, the Fluid Entities’ books and records, and discussions 

with representatives of the Fluid Entities and the Fluid Entities’ legal counsel (collectively, the “Information”).  

6. Except as otherwise described in this First Report, the Proposal Trustee has not audited, reviewed or otherwise 

attempted to verify the accuracy or completeness of the Information in a manner that would wholly or partially comply 

with Generally Accepted Assurance Standards (“GAAS”) pursuant to the Chartered Professional Accountant of 

Canada Handbook (the “CPA Handbook”) and, as such, the Proposal Trustee expresses no opinion or other form of 

assurance contemplated under GAAS in respect of the Information. 

7. Future oriented financial information relied upon in this First Report is based on the Fluid Entities’ representatives’

assumptions regarding future events; actual results achieved may vary from the information presented even if the 

hypothetical assumptions occur and these variations may be material.  Accordingly, the Proposal Trustee expresses 

no assurance as to whether projections will be achieved.  

III. RICHTER’S QUALIFICATIONS TO ACT AS PROPOSAL TRUSTEE

8. Richter was engaged by the Fluid Entities in early October 2018 to provide consulting services and assist the Fluid 

Entities in developing and assessing various strategic alternatives, which included several restructuring options.

9. Richter is a trustee within the meaning of subsection 2(1) of the BIA.  The senior Richter professional personnel with 

carriage of this matter have acquired knowledge of the Fluid Entities and its business since the commencement of 

Richter’s engagement as consultant.  Richter is, therefore, in a position to immediately assist the Fluid Entities in their 

NOI proceedings. 
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10. Richter s.e.n.c.r.l./LLP (“Richter LLP”), an entity related to Richter, is the former auditor of the Fluid Entities. The last 

financial statements audited by Richter LLP were for the year ended September 24, 2016 (more than 2 years ago).

The audit opinion in respect of these financial statements was issued by Richter LLP in March, 2017. Since March 

2017, Richter LLP has done no further work nor rendered any audit or accounting services to the Fluid Entities.

11. In light of the foregoing, on October 24, 2018, the Court issued three separate orders permitting, pursuant to section 

13.3 of the BIA, Richter to act as Proposal Trustee in the Fluid Entities’ NOI proceedings (the “Proposal Trustee 

Orders”).  Copies of the Proposal Trustee Orders are attached hereto as Appendix “B”.

IV. GENERAL BACKGROUND INFORMATION ON THE FLUID ENTITIES

12. Fluid acquired the Bombay and Bowring businesses in early 2015 through a prior restructuring of those businesses 

pursuant to the Companies’ Creditors Arrangement Act.

13. The Fluid Entities include three (3) separate legal entities:

(i) Fluid operates generally as a holding company for its wholly-owned subsidiaries (Bombay and Bowring).  Fluid 

carries on no other business aside from being the parent company to Bombay and Bowring.

(ii) Bombay, which currently operates 52 stores across Canada and offers large furniture, small occasional 

furniture, wall décor and home accessories; and

(iii) Bowring, which currently operates 53 stores across Canada and offers giftware, fashion tableware and 

decorative home accessories.

14. The Fluid Entities’ business, affairs, financial performance and position, as well as the causes of their insolvency, are 

detailed in the affidavit of Mr. Freddy Benitah, sworn November 1, 2018 (the “Benitah Affidavit”), filed in support of 

the Fluid Entities’ November 2, 2018 motion and are, therefore, not repeated herein.  The Proposal Trustee has 

reviewed the Benitah Affidavit and discussed the business and affairs of the Fluid Entities with senior management 

personnel of the Fluid Entities and is of the view that the Benitah Affidavit provides a fair summary thereof. 

Retail Operations

15. As at the Filing Date, Bombay operated 52 retail stores across Canada.  29 stores are located in Ontario with the 

remaining stores located in Quebec (11), British Columbia (5), Alberta (3), Manitoba (2), Newfoundland (1) and Nova 

Scotia (1).  All of the Bombay retail locations are leased.  
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16. As at the Filing Date, Bowring operated 53 retail stores across Canada.  33 stores are located in Ontario with the 

remaining stores located in Quebec (10), Alberta (3), British Columbia (3), Manitoba (2), Saskatchewan (1) and Nova 

Scotia (1).  All of the Bowring retail locations are leased.  

17. The Fluid Entities’ managerial and administrative staff operates from a leased head office located in Toronto, Ontario.  

The Fluid Entities also make use of a leased distribution centre located in Toronto, Ontario, where inventory is 

received, stored and shipped to retail stores.

18. As at the Filing Date, Bombay had approximately 660 employees and Bowring had approximately 530 employees.

The Bombay and Bowring employees are not represented by a union and are not subject to a collective bargaining 

agreement.  Bombay and Bowring do not sponsor any pension plans for their employees.

The Fluid Entities’ Creditors

19. The Proposal Trustee understands that the Canadian Imperial Bank of Commerce (“CIBC”) is a secured creditor of 

the Fluid Entities owed approximately $23.5 million, as at the Filing Date, pursuant to a credit agreement dated 

January 19, 2015 (as amended, supplemented, restated or replaced from time to time) between CIBC (as agent for the 

lender) and Fluid (as borrower) and Bombay/Bowring (as guarantors) (the “Credit Agreement”).

20. Due to the filing of the Fluid Entities’ NOIs, the Fluid Entities breached certain covenants under the Credit Agreement 

with CIBC.  The Proposal Trustee understands that prior to the filing of the Fluid Entities’ NOIs, CIBC demanded 

repayment and delivered notices pursuant to section 244 of the BIA to the Fluid Entities.  On November 1, 2018, the

Fluid Entities and CIBC (in such capacity the “DIP Lender”) agreed on the terms of a forbearance agreement (the “DIP 

Forbearance Agreement”), pursuant to which CIBC agreed to (i) forbear, subject to certain terms and conditions, from 

taking steps to proceed with enforcement of its security held in support of its loans to the Fluid Entities, (ii) continue to 

permit the Fluid Entities access to its existing credit facilities in accordance with the Credit Agreement (the “Existing

CIBC Credit Facility”), and (iii) provide the Fluid Entities with the Revolving Post-Petition Loans (all amounts advanced 

under the Revolving Post-Petition Loans and all other Post-Petition Obligations under the DIP Forbearance Agreement, 

the “DIP Facility”) up to the amount of the Credit (as each such term is defined in the DIP Forbearance Agreement). A

copy of the DIP Forbearance Agreement is attached as Exhibit “E” to the Benitah Affidavit.

21. In addition to CIBC, the Proposal Trustee has been advised that two (2) corporations related to the Fluid Entities, Isaac 

Bennett Sales Agencies, Inc. (“IBSA”) and F.B.I. Inc. (“FBI”), are secured creditors of the Fluid Entities, pursuant to 

various loan and security agreements and are owed approximately $24.3 million (IBSA approximately $14.7 million 

and FBI approximately $9.6 million).
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22. Pursuant to various inter-creditor agreements between CIBC, IBSA and FBI, all amounts advanced by IBSA and FBI 

are subordinate to the amounts owed by the Fluid Entities to CIBC.

23. As at the date of this First Report, the Proposal Trustee has instructed its independent legal counsel, Osler, Hoskin 

and Harcourt LLP (“Osler”) to review the security of CIBC with respect to the Fluid Entities in the following 

jurisdictions: Ontario, Quebec, British Columbia, Alberta, Manitoba, Saskatchewan, Newfoundland and Nova Scotia.  

Although a security opinion has not yet been provided, at this time, the Proposal Trustee has been advised that Osler

has not identified any concerns with the security held by CIBC.

24. In addition to CIBC, IBSA and FBI, the Proposal Trustee is aware of certain other registrations, in respect of specific 

leased assets, made pursuant to the Personal Property Security Act (Ontario) or other similar provincial legislation.  

25. In addition to the amounts owed by the Fluid Entities to CIBC, IBSA and FBI, Bombay and Bowring estimate that they 

have accrued and unpaid obligations to unsecured creditors totaling approximately $2.5 million and $2.0 million, 

respectively (excluding estimated amounts due to vendors for goods in transit, estimated amounts due to customs 

brokers for storage, demurrage, freight, duties, etc. as well as estimated amounts due for provincial sales taxes).

Copies of the creditor lists included in each of the Fluid Entities’ proposal proceedings are attached hereto as

Appendix “C”.

The Fluid Entities’ Financial Results

26. As described in the Benitah Affidavit, due to a number of factors, including unfavourable retail market trends, the Fluid 

Entities’ operations have suffered.  

27. Summarized below are the Fluid Entities’ historical consolidated financial results for the fiscal years ended September 

26, 2015, September 24, 2016, September 24, 2017 as well as for the ten (10) months ended July 28, 2018.

Unaudited Audited
10 Mos. Ended Year Ended Year Ended 9 Mos. Ended

($000's) Jul 28/18 Sept 24/17 Sept 24/16 Sept 26/15

Sales 76,005$ 95,922$ 98,784$ 54,374$

Cost of Sales & Expenses (78,899) (93,817) (98,219) (58,670)
Amortization (1,124) (1,600) (1,432) (1,537)
Interest (1,009) (1,006) (818) (605)

(81,031) (96,424) (100,469) (60,812)

Loss Before Income Taxes (5,027)$ (501)$ (1,686)$ (6,438)$
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28. As a result of the Fluid Entities’ ongoing losses, the Fluid Entities have exhausted their liquidity and the Fluid Entities 

have elected to file NOI’s to restructure the Fluid Entities’ business and operations.

V. OBJECTIVES OF THE FLUID ENTITIES’ NOI PROCEEDINGS

29. As noted above, as a result of a number of factors, the Fluid Entities have suffered significant losses since the 

acquisition of the Bombay and Bowring businesses / assets in early 2015.     

30. In the circumstances, the Fluid Entities have determined that it is in the best interests of all stakeholders for the Fluid 

Entities to commence an orderly liquidation of their inventory and other assets while considering the merits of a 

process (the “Sale Process”) to identify one or more parties interested in acquiring all or a portion of the Fluid Entities’

business or assets.  

VI. LIQUIDATOR SELECTION PROCESS

31. It is the Fluid Entities’ (and the Proposal Trustee’s) belief that realizations from retail operations will be maximized 

through the appointment of an experienced liquidator to assist Bombay / Bowring with the orderly liquidation of their 

retail inventory and other owned assets while a process to monetize the remaining Fluid Entities’ assets is considered.

32. In connection with the above, the Proposal Trustee notes that prior to the filing of the Fluid Entities’ NOIs, the Fluid 

Entities were in contact with the Consultant – a specialist in evaluating, assessing and monetizing retail assets – to 

assist the Fluid Entities consider / develop a strategy to maximize recoveries from their retail assets.

33. Given the Fluid Entities’ precarious financial position, and taking into consideration the extreme seasonality of the retail 

industry coupled with the fact that the Fluid Entities are entering their peak selling season, the Fluid Entities (and the 

Proposal Trustee) believe that, in order take advantage of the holiday selling season, it is appropriate (subject to 

approval of the Court) to enter into the Consulting Agreement.

VII. THE CONSULTING AGREEMENT

34. On October 31, 2018, the Fluid Entities and the Consultant agreed on the final form of the Consulting Agreement, a 

copy of which is attached hereto as Appendix “D”.  The key elements of the Consulting Agreement, are as follows:

(i) the Consultant will assist the Fluid Entities in conducting a store closing or similar-themed liquidation sale of all 

merchandise and other owned assets in the Bombay and Bowring retail locations;

(ii) the liquidation sale will commence on or about November 3, 2018 (the “Sale Commencement Date”) and will 

conclude no later than December 31, 2018, or such later date as agreed to by the Fluid Entities and the 

Consultant with the approval of the Proposal Trustee (the “Liquidation Period”);
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(iii) the Fluid Entities may elect to decrease the number of closing stores included in the liquidation process.  In this 

regard, should the Fluid Entities initiate a Sale Process in which potential purchasers are interested in 

preserving certain retail locations, such store(s) can be removed from the liquidation process and included in the 

Sale Process.  

(iv) the Sale Guidelines in regards to the conduct of the liquidation sale are attached to the proposed order 

approving, among other things, the Consulting Agreement (the “Liquidation Process Order”). The Sales 

Guidelines provide that, subject to certain exceptions, the liquidation sale is to be conducted in accordance with 

the terms of the applicable leases for each of the Fluid Entities’ retail locations.  In the Proposal Trustee’s view, 

the Sale Guidelines are in a form consistent with recent Canadian retail liquidations;

(v) the Fluid Entities are responsible for all reasonable costs and expenses in connection with the liquidation sale,

certain of which are subject to an agreed upon budget with the Consultant;

(vi) in consideration of its services, the Consultant will earn a fee of one and one half percent (1.50%) of the net

proceeds from the sale of merchandise (excluding pre-filing layaway sales), located in the Bombay and Bowring

retail stores on the Sale Commencement Date as well as certain inventory located at the Fluid Entities’ 

distribution centre that is required to be sold as part of the liquidation sale;

(vii) the Consultant will also assist the Fluid Entities in selling any owned FF&E.  The Consultant will earn a fee of 

twenty percent (20%) of the gross proceeds from the sale of the Fluid Entities’ owned FF&E; and

(viii) the Consulting Agreement is subject to approval of the Court.

35. To the extent that the relevant lease has been disclaimed, at the conclusion of the Liquidation Period each of the 

closing stores will be surrendered to the landlord.  The Fluid Entities will work with the Consultant to coordinate the 

disclaimer of leases (as the case may be) such that the disclaimers become effective on the conclusion of the 

liquidation sale for each closing store in order to minimize expenses.

36. The Proposal Trustee is supportive of the engagement of the Consultant and the execution and implementation of the 

Consulting Agreement for the following reasons:

(i) the only reasonable alternative to the liquidation sale is a liquidation of the Fluid Entities’ assets through 

receivership and / or bankruptcy proceedings that may result in lower recoveries;
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(ii) conducting the liquidation sale with the assistance of an experienced retail liquidator will allow the Fluid Entities 

to focus on other aspects of their restructuring and, particularly, on the development of a Sale Process for the 

Bombay / Bowring businesses and assets;

(iii) the Consultant has extensive experience in retail liquidations and inventory disposition in the Canadian 

marketplace;

(iv) the Fluid Entities’ limited liquidity coupled with the need to commence liquidation sales immediately to take 

advantage of the holiday selling season eliminates the Fluid Entities’ ability to canvass other potential 

experienced retail liquidators with the opportunity; 

(v) the fee payable to the Consultant is, in the Proposal Trustee’s experience, comparable to other retail 

liquidations;

(vi) the Consultant has experience working with Canadian landlords of retail tenants in insolvency proceedings and 

understands their requirements and concerns; and

(vii) the Fluid Entities’ primary secured creditors (CIBC, IBSA and FBI) support the liquidation sale, the retention of 

the Consultant and the Consulting Agreement.

VIII. THE FLUID ENTITIES CASH FLOW FORECAST

37. The Fluid Entities, with the assistance of the Proposal Trustee, have prepared a consolidated forecast of their receipts, 

disbursements and financing requirements for the period October 21, 2018 to January 12, 2019 (the “Cash Flow 

Forecast”). A copy of the Cash Flow Forecast is attached hereto as Appendix “E” and is summarized below:
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38. The Cash Flow Forecast (see Appendix “E”) estimates that during the period of the projection, the additional financial 

support required by the Fluid Entities will peak at approximately $1.6 million during the week ending November 3, 

2018.

The Fluid Entities’ Request for Interim Financing

39. The Fluid Entities’ continuing losses have eliminated their liquidity, leaving them without funds to complete the 

contemplated liquidation sale or the Fluid Entities’ restructuring initiatives.

40. As shown in the Cash Flow Forecast, it is estimated that for the period ending January 12, 2019, the Fluid Entities will 

require additional financial support in the amount of approximately $1.6 million.  Accordingly, the ability to borrow 

additional funds, in the form of a Court-approved DIP facility, secured by a DIP Charge (as hereinafter defined), is vital 

to providing the stability to, and the necessary cash flow for, the Bombay and Bowring businesses to pursue their 

restructuring plan.

DIP Forbearance Agreement

41. As noted above, based on the Cash Flow Forecast, the Fluid Entities will require interim financing (“DIP Financing”) to 

complete the liquidation sale and implement their restructuring initiatives and have entered into the DIP Forbearance 

Agreement with the DIP Lender.

Fluid Brands Inc.
Consolidated Cash Flow Forecast for the Period from 
October 21, 2018 - January 12, 2019
($000's)
Receipts

Retail Sales 44,837$
Fixture proceeds 300

45,137
Disbursements

Payroll 5,508
Rent 3,912
Liquidation fees & expenses 2,876
General expenses and other 2,259
Merchant credit card fees 757
GST/HST paid into escrow 4,215
Interest 169
Supplier & other deposits 300
KERP 300

20,296
Other disbursements

Restructuring Professional Fees 1,232
Net Cash Flow 23,609$

Opening Revolver 23,579$
Net Cash Flow (23,609)
Change in Cash On-Hand 30
Ending Revolver 0$
Ending Cash 30$
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42. The significant terms of the DIP Forbearance Agreement include (among other things):

(i) the payment of a fee to the DIP Lender in the amount of $185,000;

(ii) the DIP Lender’s agreement, subject to certain conditions, to forbear from taking steps to proceed with 

enforcement of its security held in support of its loans to the Fluid Entities for the period of the DIP Forbearance 

Agreement; 

(iii) the maturity date is the earlier of: (i) the occurrence or existence of any Terminating Event (as defined in the DIP 

Forbearance Agreement); or (ii) January 21, 2019;

(iv) upon the occurrence of any Terminating Event, the DIP Lender may immediately exercise any of its remedies 

against the Fluid Entities without requirement for any notice or any other action by the DIP Lender;

(v) the DIP Forbearance Agreement is conditional upon, inter alia, the DIP Lender being granted a charge in its 

favour against the assets of the Fluid Entities (the “DIP Charge”) as security for the repayment of the DIP 

Facility; and 

(vi) the Fluid Entities shall pay to the DIP Lender, in accordance with the terms of the DIP Forbearance Agreement,

from funds on hand, or from funds generated by post-filing sales of inventory or otherwise, any and all amounts 

owing by the Fluid Entities to CIBC pursuant to the Credit Agreement on account of Pre-Petition Obligations (as 

both such terms are defined in the DIP Forbearance Agreement).

43. The Proposal Trustee understands that the Fluid Entities requirement for DIP Financing was not marketed externally or 

to other potential lenders.  In Fluid Entities’ assessment, the terms set forth in the DIP Forbearance agreement is

advantageous, as CIBC is already familiar will the Fluid Entities’ business and financial profile as well as its 

restructuring options as a result of its discussions with the Fluid Entities and their advisors throughout their strategic 

review process and as a result of their pre-existing relationship with the Fluid Entities.

44. The Fluid Entities are of the opinion that any offer from other lenders would have required a great deal of time and 

expense to pursue and there was no commercial advantage to pursuing other options for DIP Financing.  The Fluid 

Entities have advised the Proposal Trustee that, in their view, the DIP Forbearance Agreement represents the only 

viable alternative to the Fluid Entities to ensure the continuation of the Bombay and Bowring operations at this time.  

45. The Proposal Trustee is of the view that, given the Fluid Entities’ current circumstances, the terms of the DIP 

Forbearance Agreement are commercially reasonable for the following reasons:



12

(i) the Fluid Entities are facing an imminent liquidity crisis and Bombay and Bowring are without the cash needed 

to operate – short term funding is needed urgently.  The  ability of Bombay and Bowring to procure ongoing 

services is limited in light of past due obligations with many of their vendors as well as certain landlords;

(ii) the Fluid Entities’ will have virtually no prospect of restructuring if the DIP Financing is not available;

(iii) further delays sourcing alternative DIP Financing cannot be justified, as the Fluid Entities’ poor financial 

performance and highly levered balance sheet make it unlikely that the Fluid Entities would be able to secure 

alternative DIP Financing and, even if they could, the funding would likely be insufficient and expensive; and

(iv) the Proposal Trustee has compared the principal financial terms of the DIP Forbearance Agreement to a 

number of other recent DIP financing packages with respect to pricing, loan availability and certain security 

considerations.  Based on this comparison, the Proposal Trustee is of the view that, in the circumstances, the 

financial terms of the DIP Forbearance Agreement appear to be commercially reasonable.

In light of the foregoing, it is the Proposal Trustee’s view that further time spent attempting to source DIP Financing would: (i) 

not be in the interest of the Fluid Entities and/or its stakeholders; (ii) not result in the finalization of alternative DIP Financing 

on better terms; and (iii) would severely, and likely fatally, compromise the Fluid Entities ability to implement their 

restructuring plan.

IX. REQUEST TO EXTEND THE PROPOSAL PERIOD TO DECEMBER 20, 2018

46. The Fluid Entities are requesting the extension of the Proposal Period to December 20, 2018 (the “Extension”).

47. The Proposal Trustee supports the Fluid Entities’ request for the Extension for the following reasons:

(i) More than thirty (30) days is required to complete the liquidation sale. The Consulting Agreement contemplates 

the liquidation sale commencing on or about November 3, 2018 and concluding no later than December 31, 

2018 or such later date agreed to by the Fluid Entities and the Consultant (with the approval of the Proposal 

Trustee);

(ii) the Extension is necessary to provide the Fluid Entities sufficient time to advance the liquidation sale and 

consider the development of a Sale Process as well as a proposal to its creditors;

(iii) the Fluid Entities are acting in good faith and with due diligence in taking steps to monetize their assets for the 

benefit of their stakeholders; and

(iv) it is the Proposal Trustee’s view that the Extension will not prejudice or adversely affect any group of creditors.
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48. While it is too early to determine whether a viable proposal will be presented by the Fluid Entities to their creditors, in 

the Proposal Trustee’s view, the Fluid Entities request for the Extension is appropriate in the circumstances.

X. ADMINISTRATIVE CONSOLIDATION

49. The Fluid Entities are seeking an order consolidating the administration of the NOI proceedings for each of Fluid 

Brands, Bombay and Bowring and authorizing the Proposal Trustee to administer the Fluid Entities’ NOI proceedings 

as if they were a single proceeding for the purpose of filing materials and reporting to the Court. 

50. As noted in the Benitah Affidavit, the relationship between the Fluid Entities is closely intertwined. The Fluid Entities 

share common management and administrative support, occupy common head office space and have parallel loan 

obligations. In addition, the proposed liquidation sale involves the sale of substantially all of the property of the Fluid

Entities.

51. It is the Fluid Entities’ belief (and that of the Proposal Trustee) that the administrative consolidation of the Fluid Entities’

NOI proceedings is appropriate, as it would avoid duplication of efforts in reporting and be more efficient and cost 

effective.

52. The Fluid Entities’ largest creditors, CIBC, IBSA and FBI do not object to the proposed consolidation and the proposed 

consolidation will not result in any prejudice to the creditors of the Fluid Entities.

53. For the above reasons, the Proposal Trustee is supportive of the Fluid Entities’ request for the administrative

consolidation of the Fluid Entities’ NOI proceedings. 

XI. KEIP

54. To ensure retention of key personnel through the completion of the liquidation sale and the Fluid Entities’ proposal 

proceedings, the Fluid Entities, in consultation with the Proposal Trustee, are seeking the Court’s approval of the KEIP

in the maximum aggregate amount of $500,000 (the “KEIP Amount”). At present, none of the KEIP Amount has 

been allocated.

55. The Fluid Entities (in consultation with the Proposal Trustee) will determine such future allocation of the KEIP Amount, 

as appropriate to achieve its goals.  KEIP payments will be paid to each participating employee at specific dates during 

the Fluid Entities’ NOI proceedings (depending on the employee’s role and the nature of their respective work).  In 

addition, in order to receive KEIP payments, participating employees must remain employed by the Fluid Entities on 

the date the KEIP payments are due to be paid (or such other date at the discretion of the Fluid Entities with the prior 

approval of the Proposal Trustee).
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56. Given the condensed timetable to complete the liquidation sale, it is critical that the Fluid Entities retain the certain key 

employees to assist with the orderly liquidation of the Fluid Entities’ retail operations.  The Fluid Entities further believe 

that additional incentives are required to ensure that certain key employees continue their employment during the 

liquidation sale and the proposal proceedings generally.

57. The Fluid Entities’ largest creditors, CIBC, IBSA and FBI do not object to the KEIP.

58. The Proposal Trustee is of the view that the KEIP appears appropriate and reasonable in the circumstances.  

Accordingly, the Proposal Trustee is supportive of the Fluid Entities’ request for approval of the KEIP.

XII. COURT ORDERED CHARGES

59. The Fluid Entities are seeking an order providing for the following Charges: Administration Charge, DIP Charge (as 

hereinafter defined), D&O Charge and KEIP Charge (each as hereinafter defined).

Administration Charge

60. The Fluid Entities are seeking an order (the “Administration Order”) granting, among other things, a charge, in the 

maximum amount of $500,000, against the assets of the Fluid Entities, to secure the fees and disbursements incurred 

in connection with services rendered to the Fluid Entities both before and after the commencement of the proposal 

proceedings by the following entities: the Proposal Trustee, the Proposal Trustee’s legal counsel and legal counsel to 

the Fluid Entities (the “Administration Charge”).

61. The quantum of the Administration Charge sought by the Fluid Entities was determined in consultation with the 

Proposal Trustee.  The creation of the Administration Charge is typical in similar proceedings as is the proposed 

priority of the Administration Charge as set out in the form of order filed with the Court.

DIP Charge

62. The Fluid Entities require immediate funding to pursue their restructuring plan, as evidenced by the Cash Flow 

Forecast.

63. As noted above, a condition of the DIP Forbearance Agreement is that the DIP Lender receives the benefit of a DIP 

Charge to the maximum amount of the aggregate of any and all advances by the DIP Lender to the Fluid Entities 

pursuant to the DIP Forbearance Agreement.

64. As noted above, the amount owing under the Existing CIBC Credit Facility as at the Filing Date will be repaid from 

amounts collected from the sale of pre-filing inventory or otherwise during the course of the NOI proceedings.  New 
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advances under the DIP Forbearance Agreement will be used to fund ongoing professional fees and operating costs, 

including the purchase of on order inventory. 

65. The Proposal Trustee supports the Fluid Entities’ request of the DIP Charge, which is typical in similar proceedings as 

is the proposed priority of the DIP Charge as set out in the form of order filed with the Court.

D&O Charge

66. The proposed Administration Order also provides for a charge in the maximum amount of $500,000, against the assets 

of the Fluid Entities, to indemnify the officers and directors for liabilities incurred by the Fluid Entities that result in post-

filing claims against the directors and officers in their personal capacities (the “D&O Charge”).

67. The amount of the D&O Charge was estimated by taking into consideration employee payroll and related expenses 

(including source deductions), vacation pay, other employment-related liabilities that attract liability for directors and 

officers and sales tax.

68. The Proposal Trustee understands that the Fluid Entities’ sole director and officers enjoy the benefit of directors’ and 

officers’ liability insurance (the “D&O Insurance”) that provides $3 million in aggregate coverage for the Fluid Entities,

which is subject to various limitations and deductibles.  The Fluid Entities’ director and officers have advised that, due 

to the potential for personal liability, they are unwilling to continue their services and involvement in the proposal 

proceedings without the protection of the D&O Charge.

69. As the Fluid Entities will require the participation and experience of the directors and officers to ensure that, among 

other things, the liquidation sale is carried out successfully and value is maximized for the Fluid Entities’ creditors, the 

Proposal Trustee is of the view that the D&O Charge (both the amount and the priority ranking) is required and 

reasonable in the circumstances. 

70. The D&O Charge is proposed to rank third in priority against the Fluid Entities’ assets after the Administration Charge

and the DIP Charge.

KEIP Charge

71. In addition to the Administration Charge, the DIP Charge and the D&O Charge, the Administration Order also provides 

for a charge, in the maximum amount of $500,000 (the “KEIP Charge”), against the assets of the Fluid Entities, to 

secure all amounts potentially payable under the KEIP.
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72. Without the security provided by the KEIP Charge, there is concern that the certain key employees may resign prior to 

the completion of the liquidation sale and implementation of the Fluid Entities’ restructuring plan, to the detriment of the 

Fluid Entities’ stakeholders.

73. In the circumstances, and given the short timeframe to complete the liquidation sale, the Proposal Trustee is of the 

view that the KEIP Charge is appropriate and reasonable in the circumstances.

74. The KEIP Charge is proposed to rank fourth in priority against the Fluid Entities’ assets after the Administration 

Charge, the DIP Charge and the D&O Charge.

Summary and Proposed Ranking of the Court Ordered Charges

75. The priorities of the Charges sought by the Fluid Entities in the proposed Administration Order are as follows:

(i) First – the Administration Charge (to a maximum amount of $500,000);

(ii) Second – the DIP Charge;

(iii) Third – the D&O Charge (to a maximum amount of $500,000); and

(iv) Fourth – the KEIP Charge (to a maximum amount of $500,000).

76. The order sought by the Fluid Entities provides that the Charges shall rank in priority to all Encumbrances (as defined in 

the proposed order), save and except the Existing Security (as defined in the DIP Forbearance Agreement) held by 

CIBC in respect of any and all amounts owing by the Debtors to CIBC pursuant to the Credit Agreement (as defined in 

the DIP Forbearance Agreement) on account of Pre-Petition Obligations (as defined in the DIP Forbearance 

Agreement) which claims of CIBC shall rank in priority to the KEIP Charge and D&O Charge. The Charges will, 

however, be subordinate to those secured equipment lessors that did not receive notice of the Fluid Entities’ November 

2, 2018 motion.

77. As noted above, the Proposal Trustee believes that the Charges and rankings are required and reasonable in the 

circumstances and, as such, supports the granting and the proposed ranking of the Charges.

XIII. PAYMENT OF CERTAIN PRE-FILING AMOUNTS

78. The proposed form of Order grants the Fluid Entities the authority to pay certain expenses incurred prior to the Filing 

Date provided that the aggregate amount of all such payments does not exceed $200,000, subject to the prior approval 

of the Proposal Trustee or the Court.  
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79. The Proposal Trustee has been advised that the majority of these expenses relate to amounts owed to the Fluid 

Entities’ foreign sales agents, transportation providers, customs brokers and other essential service providers. 

80. As detailed in the Benitah Affidavit, the Fluid Entities are of the view there is a significant risk that freight forwarders 

and other critical service providers will not continue to provide services to the Fluid Entities if their respective pre-filing 

amounts owing are not paid.   

81. The Proposal Trustee agrees with the Fluid Entities view that an interruption of services provided by certain essential 

suppliers could have a significant and immediate detrimental impact on the business, operations and cash flows of 

Bombay and Bowring.  However, the Proposal Trustee also recognizes that the Fluid Entities’ funding is limited and will 

work with them to ensure that payment to service providers in respect of pre-filing liabilities are minimized.   

82. The Proposal Trustee supports the Fluid Entities’ request to allow it to pay certain pre-filing amounts to service 

providers that are critical to the continued operations of Bombay and Bowring to a maximum of $200,000, but only with 

the prior written approval of the Proposal Trustee and the DIP Lender or the Court. 

XIV.  CONCLUSION AND RECOMMENDATION 

83. Based on all of the forgoing, the Proposal Trustee respectfully recommends that this Honourable Court issue the 

Liquidation Process Order and the Administration Order granting the relief summarized in paragraph 3(xii) of this First 

Report. 

All of which is respectfully submitted this 1st day of November, 2018. 

Richter Advisory Group Inc.   
in its capacity as Proposal Trustee of 
Fluid Brands Inc., 11041037 Canada Inc. and 11041045 Canada Inc. 

Per: 

Adam Sherman, MBA, CIRP, LIT 
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Court File No.: 3l-2436097
Court File No.: 31-2436108
Court File No.: 3l-2436109

ONTARIO
SUPERIOR COURT OF JUSTICE

IN BANKRUPTCY AND INSOLVENCY
COMMERCIAL LIST

IN THE MATTER OF
THE NOTICES OF INTENTION TO MAKE A PROPOSAL OF

FLUID BRANDS INC., I IO4IO37 CANADA INC.
and 11041045 CANADA INC.

AFFIDAVIT OF' MARC WASSERMAN
(Sworn December 11, 2018)

I, Marc Wasserman, of the City of Toronto, Province of Ontario, MAKE

OATH AND SAY:

1. I am a parbrer in the law firm of Osler, Hoskin & Harcourt LLP ("Osler"), lawyers for

Richter Advisory Group Inc. in its capacity as trustee under the Notices of Intention to

Make a Proposal in the above-noted proceedings (in such capacity, the "NOI Trustee")

and, as such, I have knowledge of the following matters.

2. Attached hereto as Exhibit "4" and Exhibit "8" are redacted copies of account 12220848

dated November27,2018 and account 12221595 dated November28,2018 (together, the

"Osler Accounts"), respectively, of Osler in respect of services rendered to the NOI

Trustee in respect of the above-noted proceedings for the period ending on November 23,

2018 (the "Billing Period"). Dunng the Billing Period, the total fees billed by Osler were

LEC^L l:-s24362112



$177,309.50, plus disbursements of $2,688.22 and applicable taxes of 526,954.67 for an

aggregate total invoiced amount of $206,952.39. A breakdown ofthe fees, disbursements,

and applicable taxes for each Osler Account appears on the first page of such account.

3. As set out in the Osler Accounts, 330 hours were incurred by Osler personnel during the

Billing Period, which when divided by the total fees results in an average hourly rate of

$537.30 (exclusive of applicable taxes). The individual billing rates of the Osler personnel

having worked on this matter are set out on the second page of each Osler Account.

4. The lates detailed in the Osler Accounts accurately reflect the standard hourly rates of

those individuals at the firm at the time they were incurred.

5. I swear this affrdavit in support of a motion for, inter alia, approval of the fees and

disbursements of Osler and for no other or improper purpose.

SWORI{ BEFORE ME at the City of
Toronto, in the Province of Ontario, this
I lth day of December,2018.

\ z'- {hilu";il
Commissioner for taking affidavits, etc. MARC WASSERMAN

)
)

)
)

)
)

)
)

L s c'+ 7t/,Íst
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THIS IS EXHIBIT "A'' REFERRED TO IN THE
AFFIDAVIT OF MARC V/ASSERMAN SWORN BEFORE

ME THIS l lth DAY OF DECEMBER, 2018.

So'- wll
A Commissioner for taking Affidavits, etc.

Ls(+4t7tts



OSLE& HoSKIN & HARCOURT LLP
1 First Canadian Place

PO BOX 50
Toronto ON M5X lB8
CANADA
416.362.2111 rnain
41 6.862.6666 facsimile

Richter Groupe Conseil Inc.

1981, McGill College
Montreal, QC H3A 0G6

CANADA

Attention: Adam Sherman

OSIER

Invoice No.
Date:
Client No.:

GST/HST No.:

QST No.:

Contact:
Direct Dial:
E-mail:

12220848

November 27,2078
227560

721983217 RT0001

1,087084341. TQ0001

Sandra Abitan
(51.4) 904-5648

SAbitan@osler.com

For professional services rendered for Bombay & Co. Inc. / Bowring & Co. Inc. (Formerly Project

YUL) (F#119s2s6).

OURFEE HEREIN

REIMBURSABLE EXPENSES

GST @ 5%

QST @ 9.975%

26,244.50

198.02

1.,322.1.3

2,637.65

TOTAL (CAD): 30,402.30

PAYMENT DUE UPON RECEIPT

We are committed to protecting the enaironment. Please prwide your email ndrlress to WlUgnls@psleLcom to receiz¡e

inuoices nnd reminder statements electronically.

REMTTTANcE ADvIcE

Canadian Dollar EFT and Wire Payments:

TD Canada Trust
751 3rd Street S.W.

Calgary, Alberta T2P 4K8

Transit No: 80629-0004

Account No:5219313

SWIFT Code: TDOMCATTTOR

Enøil paynørt details to pLyaøJ!s@9Êk!,C9tL

refereacùtg itrztoice unnber(s) behry paicl.

Checue Pavments:

Osler, Hoskin & Harcourt LLP
FINANCE & ACCOUNTING
(RECEIPTS)

1 First Canadian Place

PO BOX 50

Toronto, Ontario MsX 188

Canada

Pleøse rehtnt retnittarce ailaice(s) toith
cheque,

Invoice No.
Client No.:

Amount:

12220848

227560

30,402.30 CAD

osleì-.com



FEE SUMMARY

NAME HRS RATE FEES

PARTNER

Sandra Abitan

ASSOCIATE

Allan Morgan

Julìen Morissette

Michael Shakra

PARAPROFESSIONAL

Lisa Gidari

Sanzida Islam

20.40

0.80

27.70

0.80

73,770.00

372.00

9,222.50

484.00

407.00

1.,989.00

675

465

425

605

1.10

1,1..70

370

170

TOTAL FEES (CAD):

DATE NAME

FEE DETAIL

DESCRIPTION

56.50 26,244.50

HRS

Oct-10-18 Lisa Gidari

Oct-10-18 ]ulien Morissette Exchanging multiple e-mails with

Oct-11-18 SandraAbitan

Oct-l1-18 Lisa Gidarr

Oct-11-18 Sanzidalslam

Oct-11-18 JulienMorissette

Exchanging emails and discussing file with J. Morisette and receiving
instructions; conducting preliminary corporate searches; ordering
Ontario PPSA searches (4).

0.60

2.1.0

2.80

0.50

0.70

3.40

a; giving instructions t[; reviewing research results;

working on authorization motion; giving instructions to N.
Grand'Pierre; reviewing security search results.

Holding discussions with Richter; holding discussions wittf;
reviewing materials regarding authorization to act; attending
conference call with

Receiving and reviewing Ontario PPSA searches; exchanging emails

with J. Morisette.

Receiving some RPMRR searches request from J. Morissette;

corresponding with j. Morissette regarding same; conducting same

searches; reviewing same; submitting to J. Morissette same RPMRR

raw searches; corresponding with J. Morissette regarding same.

Exchanging numerous e-mails; reviewing security search results;

drafting motion; working on checklist; participating in call withl
I
Reviewing motion; attending calls with ; discussions withOct-12-18 SandraAbitan

osler.com

1.30



Oct-12-18 Sanzida Islam Discussing with J. Morissette regarding the RPMRR raw searches.

Oct-l2-18 JulienMorissette Participating in multiple calls with S. Abitan; drafting motion for
authorization; exchanging e-mails on same.

Oct-13-18 JulienMorissette Exchanginge-mails
working on motion for authorization; reviewing documents for same;

sending same t[

Oct-14-18 SandraAbitan Discussions wjth ; drafting and reviewing email
correspondence.

Oct-15-18 SandraAbitan Attending conference call with an[;
attending discussions with Richter; discussions with )

revising the draft consulting agreement and sale guidelines.

Oct-15-18 Sanzidalslam Corresponding and discussing with J. Morissette regarding the

preparation of a RPMRR search report.

Oct-15-18 Julien Morissette Working on Consulting Agreement; discussing same with S. Abitan;
exchanging e-mails with g1vln8

instructions tof; working on checklist.

Oct-16-18 Sandra Abitan Attending conference call with attending
conference call with attending conference

call with Richter; revising consulting agreement, task list and

reviewing revised Motion to approve Richter.

Oct-16-18 Sanzida Islam Preparing a draft RPMRR search report.

Oct-16-18 ]ulienMorissette Participating in multiple calls; working on Consulting Agreemen!
circulating same; discussing various aspects with S. Abitan; working
on task list.

Oct-17-L8 Sandra Abitan Attending call with ; attending call withf;
attending call with Richter; reviewing

Oct-17-'1.8 Sanzidalslam Reviewing the RPMRR raw searches; preparing the draft RPMRR

search report.

Oct-17j1.8 Allan Morgan Emails with regarding

; reviewing opinion materials.

Oct-17-L8 JulienMorissette Exchanging e-mails withl; discussing next steps with S.

Abitan; working on and circulating task checklisf reviewing e-mailsi

dealing with various ongoing issues.

Discussing
searches.

with J. Morissette; reviewing PPSA

0.10

3.20

1..40

0.50

2.80

0.10

3.70

3.80

0.20

3.50

2.60

5.70

0.80

1.70

OcT-17-18 MichaelShakra

osler.com

0.80



Oct-18-18 SandraAbitan Telephone conversation wit ; reviewing email
correspondence; telephone conversations with

Z; reviewing

Oct-l8-18 Sanzidalslam Reviewing the RPMRR raw searches; preparing the draft RPMRR

search report.

Oct-18-18 ]ulien Morissette Exchanging multiple e-mails; reviewing documents.

Oct-19-18 Sandra Abitan Attending numerous calls including with
attending numerous

conference calls throughout the day; drafting and reviewing email
correspondence.

Oct-19-18 Sanzidalslam Preparing the draft RPMRR search report; discussing with J

Morissette regarding same.

Oct-19-18 ]ulien Morissette Exchanging e-mails wit ; working onl
circulating same; sending documents toI;

discussing various ongoing issues with S. Abitan.

Oct-22-1.8 Sandra Abitan Discussions with

Oct-23-18 SandraAbitan draftingemail t[

Oct-24-'1,8 Julien Morissette Exchanging e-mails withl; circulating document.

1.50

3.70

0.50

4.20

't.20

2.00

0.50

0.40

0.20

TOTAL HOURS:

DESCRIPTION

56.s0

AMOUNT

EXPENSES - TAXABLE

Printing Costs

Telecommunications - External

Telecommunications Charges

OnCorp Fees for Searches/Certificates/Filings

Other Searches

78.1.5

23.57

0.30

60.00

36.00

TOTAL (CAD): 198.02

osler.com
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THIS IS EXHIBIT "B" REFERRED TO IN THE
AFFIDAVIT OF MARC WASSERMAN SWORN BEFORE

ME THIS 1 1 
th DAY OF DECEMBER, 2018.

Su,^ Si,
A Commissioner for taking Affidavits, etc.

L r\+ 1/1078Í



OSLER, HOSKIN & HARCOURT LLP
I First Canadian Place
PO BOX 50
Toronto ON M5X 188
CANADA
416.362.211 I rnain
41 6.862.6666 facsimile

Richter Groupe Conseil Inc.

1981, McGill College
Montreal, QC H3A 0G6

CANADA

Attention: Adam Sherman

OsIER

Invoice No.:
Date:

Client No.:

GSTÆIST No.:

QST No.:

Contact:
Direct Dial:
E-mail:

12227595

November 28,2018
227560

121983217 RT0001

1,087084341, TQ0001

Sandra Abitan
(51.4) 904-5648

SAbitan@osler.com

For professional services rendered for Bombay & Co. Inc. / Bowring & Co. Inc. (Formerly Project

YUL) (F#1195256).

OUR FEE HEREIN

REIMBURSABLE EXPENSES

GST @ 5%

QST @ 9.975%

151,065.00

2,490.20

7,677.76
'1.5,317.13

TOTAL (CAD): 176,550.09

PAYMENT DUE UPON RECEIPT

We nre committed to protecting the enaironment. Plense prooide your emnil ndclress to pnlments@osler.com to recetae

ina oi ces nnd r e min de r st nte ment s e lect ron i c n lly.

><
REMITTANCE ADVICE

Canadian Dollar EFT and Wire Pa)¡ments:

TD Canada Trust
751 3rd Street S.W.

Calgary, Alberta T2P 4K8

Transit No: 80629-0004

Account No: 5219313

SWIFT Code: TDOMCATTTOR

Email paymenl details to poy,netrls@osler.cotn,

referørcirtg ùrcoice nunber(s) behrg pøid.

Cheque Pa)¡ments:

Osler, Hoskin & Harcourt LLP
FINANCE &ACCOUNTING
(RECEIPTS)

1 First Canadian Place

PO BOX 50

Toronto, Ontario MsX 188
Canada

Please rehmt remittønce øìlaice(s) zuith

cheqte,

Amount: 176,550.09 CAD

Invoice No.:
Client No.:

12221595

227560

osler.com



FEE SUMMARY

NAME HRS RATE FEES

PARTNER

Sandra Abitan
Shelley W. Obal

ASSOCIATE
Timothy Mitchell

Julien Morissette

Thomas Robertson

Sean Sticlwill

PARAPROFESSIONAL

Lisa Gidari

Sanzida Islam

Sandra Marple

Kathy McGowan

STUDENT

Jake Schmidt

CORPORATE SEARCHES FIXED FEES

Corporate Searches by Eugene L. Williams

96.20

14.00

39.50

12.s0

40.30

1.9.60

3.00

18.50

0.70

13.40

15.80

675

1,000

640

425

465

465

370

170

250

335

275

64,935.00

14,000.00

25,280.00

5,312.50

78,739.50

9,'t1.4.00

1,110.00

3,145.00

175.00

4,489.00

4,345.00

420.00

TOTAL FEES (CAD):

DATE NAME

FEE DETAIL

DESCRIPTION HRS

273.50 151,065.00

Oct-25-18 SandraAbitan Telephone conversation withf; telephone conversation with
A. Sherman; telephone conversation withl.

Oct-29-18 Sandra Abitan Telephone conversation with A. Sherman'

Oct-30-18 Sandra Abitan Meeting with Richter and reviewing materials; meeting withl
revlewlns

documentation; drafting and reviewing email.

Oct-30-18 Sanzidalslam Discussing with J. Morissette regarding the draft RPMRR search

reporu discussing withII regarding

I discussing with regarding

I corresponding with C. Troulis regarding Bank Act and

Bankruptcy (& CCAA) searches.

0.50

0.40

6.50

3.80

osler.com



Oct-30-18 Kathy McGowan Reviewing email received from J. Morissette; obtaining copies of all
documentation and raw search results for cursory review; discussing

with C. Troulis.

Oct-30-18 Julien Morissette Drafting and sending detailed e-mails to C. Troulis and M. Shakra;

reviewing and circulating documents; meeting with C. Troulis
regarding

Oct-31-18 Sandra Abitan Engaged on file throughout the day including ,

consulting agreement; reviewin g forbearance

agreemen! attending numerous calls and conference calls throughout
the day; drafting and reviewing documentation.

Oct-31-18 Sanzidalslam Discussing with J. Morissette regarding corporate searches;

discussing with E. Williams regarding same; receiving from K.

McGowan a request to conduct Bank Act searches and additional
names to search at the RPMRR; discussing and corresponding with K.

McGowan regarding same; receiving an email from E. Williams
regarding corporate searches; discussing with E. Williams regarding
same; conducting additional RPMRR searches; reviewing all the

RPMRR raw searches; conducting Bank Act searches against all the

names; updating the draft RPMRR and Bank Act search report;
discussing with K. McGowan regarding same draft search rePort;

obtaining some additional registrations from the RPMRR; updating
and reviewing the draft RPMRR and Bank Act search reporf
corresponding with C. Troulis and K. McGowan regarding same draft
search report.

Oct-31-18 Kathy McGowan Conducting

Oct-31-18 Timothy Mitchell Discussing issues relating to with S. Obal and S. Abitan;
reviewing relevant materials; reading leading texts on

; reviewing relevant legislation.

Oct-31-18 Julien Morissette Exchanging multiple e-mails with S. Abitan; giving instructions to K.

McGowan and S. Islam; reviewing documents with S. Islam; working
on Consulting Agreement and related documents.

Oct-31-18 Shelley W. Obal Discussions with T. Mitchell and S. Abitan regarding
issues.

Oct-31-18 SeanStidwill Attending call with S. Abitan regarding file matters; reviewing
correspondence; reviewing draft consulting agreement.

Oct-31-18 Corporate Searches Receiving instructions from S. Islam; conducting a corporate history

by Eugene L. search against and

2.50

1..20

10.80

1.0.70

2.40

3.80

3.50

1.00

0.40

Williams reporting thereon
and

osler.com



Nov-01-18 SandraAbitan Engaged on file throughout the day including reviewing court
materials, trustee repor! ; attending numerous
conference calls with
with clients.

discussions

Nov-01-18 Sanzidalslam Updating, reviewing and finalizing the draft RPMRR and Bank Act
search repor! submitting same search report to C. Troulis and K.

McGowan along with the raw results; corresponding with C. Troulis
and K. McGowan regarding same.

Nov-01-18 Sandra Marple Performing search on Corporations Canada for
.; obtaining Ontario profile report for!

I.; providing ]. Morrissette with the registered office

information for each of the corporations..

Nov-01-18 Kathy McGowan Reviewing search report in connection with ; meeting

with C. Troulis in connection therewith; emailing J. Morissette to

report on

Nov-01-18 Timothy Mitchell Discussing issues relating to with S. Obal, S. Abitan and

T. Robertson; reviewing relevant materials; reading leading texts on

and ; reviewing relevant legislation;
drafting memorandum summarizing conclusions.

Nov-O1-18 JulienMorissette Exchanging numerous e-mails with S. Abitan, K. McGowan andl
I discussing ongoing matters with S. Abitan; reviewing
various documents; giving instructions toI; circulating
information for ; sending document to S. Stidwill.

Nov-01-18 Shelley W. Obal Further considering issues; emails and discussions.

Nov-01-18 Thomas Robertson Meeting with S. Obal and T. Mitchell to discuss research issues in
reviewing leading secondary sources on

and performing targeted case law search.

Nov-01-18 SeanStidwill Attending to November 2 motion matters including reviewing and

commenting on Liquidation Order, Administration Order, liquidation
affidavit, Notice of Motion and First Report of the Proposal Trustee;

attending various calls for same; preparing materials for court.

Nov-02-18 Sandra Abitan Finalizing court materials; attending callsi working o.tI
I working on isstres; drafting and reviewing
email correspondence.

Nov-02-18 KathyMcGowan
revlewrn8 same.

Discussing issues relating to with S. Obal, S. Abitan and

T. Robertson; reviewing relevant materials; reading leading texts on
and ; reviewing relevant legislation;

drafting memorandum summarizing conclusions.

15.00

4.00

0.70

2.60

7.70

2.1.0

2.50

7.00

11.50

6.80

0.40

Nov-02-18 Timothy Mitchell

osler.com

8.70



Nov-02-18 JulienMorissette Exchanging e-mails withl; reviewing documents; sending

same to K. McGowan.

Nov-02-18 Thomas Robertson Reviewing documentation and case law in relation to ;

discussing research results and views with S. Abitan, S. Obal and T.

Mitchell.

Nov-02-18 Sean Stidwill Preparing materials for court hearing; preparin
for M. Wasserman; reviewing and

responding to correspondence;

discussing matters.

Nov-04-18 Timothy Mitchell Discussing issues relating to with S. Obal, S. Abitan and

T. Robertson; reviewing relevant materials; reading leading texts on
and ; reviewing relevant legislation;

drafting memorandum summarizing conclusions.

Nov-05-18 Sandra Abitan Working o mattersi attending calls with!
throuhgout the day; drafting and

reviewing emails.

Nov-05-18 Timothy Mitchell Discussing issues relating to with S. Obal, S. Abitan and

T. Robertson; reviewing relevant materials; reading leading texts on
and ; reviewing relevant legislation;

drafting memorandum summarizing conclusions.

Nov-05-18 Shelley W. Obal Further considering questions; discussions and emails.

Nov-05-18 Thomas Robertson Reviewing insolvenry case law in relation to
meeting with S. Abitan

and T. Mitchell to discuss updated memo; meeting with S. Obal to
discuss research findings; reviewing secondary sources

for

Nov-05-18 SeanStidwill Attending to matters; revising draft of
same; attending call withf regarding same; corresponding
regarding same; coordinating execution ;-

I discussing matters; reviewing
and responding to correspondence.

Nov-06-18 Sandra Abitan Attending conference call and calls throughout the day concerning
working on ; draftingl

; drafting and reviewing email correspondence.

Discussing issues relating to with S. Obal, S. Abitan and

T. Robertson; reviewing relevant materials; reading leading texts on
and ; reviewing relevant legislation;

drafting memorandum summarizing conclusions.

0.30

7.00

3.30

2.00

6.50

7.00

2.50

8.00

1.80

7.00

Nov-O6-18 Timothy Mitchell

osler.com

8.50



Nov-06-18 Julien Morissette Researching caselaw for S. Abitan; meeting with S. Abitan on same;

discussing with S. Stidwill; reviewing and circulating
documents for same.

Nov-06-18 Shelley W. Obal Further considering issues.

Nov-06-18 Thomas Robertson Reviewing English case law in relation to
reviewing Canadian courts' treatment of
meeting with S. Obal and T. Mitchell to discuss; reviewing draft
comments of S. Abitan.

Nov-06-18 Jake Schmidt Reviewing first report of trustee; organizing documents currently
held fo ; conducting

Nov-06-18 SeanStidwill Attending to matters; attending to various
discussions regarding same; reviewing First Report and related

affidavit in advance of same.

Nov-07-18 Sandra Abitan Numerous calls discussions with Richter; numerous calls discussions

withl cash flow reporting, ; conference calls

conceming and related matters; drafting and

reviewing memo; reviewing company documentations and

precedents.

Nov-07-18 Lisa Gidari Exchanging emails and discussing file with J. Schmidt and receiving
instructions; ordering Ontario, British Columbia and Alberta PPSA

searches.

Nov-O7-18 Timothy Mitchell Discussing issues relating to with S. Obal, S. Abitan and

T. Robertson; reviewing relevant materials; reading leading texts on

and ; reviewing relevant legislation;
drafting memorandum summarizing conclusions.

Nov-07-18 JulienMorissette Discussing with S. Stidwill; exchanging e-mails with
S. Abitarç K. McGowan and counsel in other jurisdictions on same.

Nov-07-18 Shelley W. Obal Reviewing memo; discussions and email exchanges

regarding issues.

Nov-07-18 Thomas Robertson Reviewing leading secondary sources and case law in relation to
and law

Nov-07-18 Jake Schmidt Drafting requesting PPSA searches in AB, ON and

BC; reviewing the PPSA searches; determining relevant!
agreements.

Attending to matters, including coordinating
searches, reviewing correspondence, and attending calls with J

Morissette.

1.30

2.00

4.50

4.20

1.50

6.s0

1.00

1.80

0.50

2.00

9.00

4.1.0

Nov-07-18 SeanStidwill

osler.com

0.80



Nov-08-18 SandraAbitan Attending numerous conference calls with Richter uttdl
discussions withl; reviewing Richter reports; drafting and

reviewing email correspondence.

Nov-08-18 Lisa Gidari Receiving, reviewing and organizing Ontario, British Columbia and

Alberta PPSA searches; exchanging emails with i. Schmidt; drafting
and finalizing Ontario, BC and Alberta PPSA summaries; reporting to

]. Schmidt.

Nov-08-18 Shelley W. Obal Considering lssues.

Nov-08-18 Thomas Robertson Reviewing insolvenry case law for discussion of

; drafting email to S. Obal and T. Mitchell outlining
findings.

Nov-08-18 Jake Schmidt Drafting for S. Stidwill.

Nov-09-18 Sandra Abitan Attending conference calls and discussions throughout the day with
: revlewlng

a; drafting and reviewing email correspondence.

Nov-09-18 Shelley W. Obal Furthe¡ considering

Nov-09-18 Thomas Robertson Sending brief research update email to S. Abitan; discussion research

results with S. Obal; drafting reporting email to S. Abitan.

Nov-12-18 SandraAbitan Drafting and reviewing email correspondence with Richter,f
l; attending calls with Richter.

Nov-12-18 Julien Morissette Giving instructions to K. McGowan

Nov-13-18 SandraAbitan Telephone discussions wittf ; telephone conversation wittl
f; telephone conversation wtih A. Sherman; telephone

conversation with ; reviewing correspondence from

I drafting and reviewing email correspondence.

Nov-13-18 Kathy McGowan Working on draft corresponding
with ]. Morissette.

Nov-13-18 Julien Morissette Coordinating

Nov-13-18 Jake Schmidt Conducting PPSA summary and reviewing registered charges;

summarizing relevant charges.

Nov-14-18 Sandra Abitan Attending conference call with
drafting letter to ; reviewing
correspondence froml attending discussions with A. Sherman;

drafting and reviewing email correspondence.

4.50

2.00

2.00

3.50

3.10

5.30

2.00

1.30

1.80

0.20

3.30

1.00

0.40

2.20

3.30

Nov-14-18 Kathy McGowan Working on draft
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2.50



Nov-14-18 JulienMorissette

Nov-15-18 Sandra Abitan Meeting wíth Richter; meeting with Richter,

reviewing correspondance from
with! and Richter; drafting and reviewing correspondance.

Nov-16-18 Sandra Abitan Attending call with andf; attending call with

a; attending discussions with A. Sherman; drafting and

reviewing emails.

Nov-16-18 Jake Schmidt Discussing next steps with s. stidwill; incorporating
discussed changes; preparing documents for S. Stidwill to review

Nov-19-18 SandraAbitan Telephone conversation withf; telephone conversation with A.

Sherman; drafting and reviewing email correspondence.

Nov-20-18 SandraAbitan Discussions withf; discussions withf; discussions

with A. Sherman; drafting and revieiwng email correspondence.

Nov-21-18 Sandra Abitan Telephone conversations

!; reviewing emails; reviewing letter ; conference call

with

Nov-21-18 Kathy McGowan Reviewing draft with C. Troulis.

Nov-21-18 SeanStidwill Attending call with S. Abitan regarding , reviewing
correspondence regarding same; reviewing statutory provision and

case law.

Nov-22-18 SandraAbitan Telephone conversation withf; telephone conversation with
A. Sherman; telephone conversation withl; drafting and

reviewing email correspondence.

Nov-22-18 Kathy McGowan Working on draft

Nov-23-18 SandraAbitan Telephone conversations withf, A. Sherman,-
drafting and reviewing email correspondence.

Drafting correspondence; discussing various ongoing matters wjth S.

Abitan; reviewing numerous documents and e-mails.

attending calls

3.00

6.50

1.50

2.20

0.80

2.00

3.60

1.00

0.30

1.80

1.00

1.80

TOTAL HOURS:

DESCRIPTION

273.50

EXPENSE SUMMARY

AMOUNT

EXPENSES - TAXABLE

Printing Costs 1,232.1.0

1,258.1.0OnCorp Fees for Searches/Certificates/Filings

TOTAL (CAD)

osler.com

2,490.20




