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I. INTRODUCTION AND BACKGROUND

THE FACTS

The Order Below and this Motion

1. On November 19, 2020, the Honourable Mr. Justice Edmond, sitting
as a judge of the Court of Queen’s Bench (the “Court Below”) made an
order (the “Order”) which, in part, approved the sale of the property located
at 1771 Inkster Boulevard, Winnipeg, Manitoba (the “Inkster Property”), and
declared that the interests of the owner in the Inkster Property would vest in
the purchaser, free of encumbrances, upon the closing of the sale. The
owner is the appellant Nygard Properties Limited (“NPL”). The Inkster
Property was to be sold by Richter Advisory Group, in its capacity as the
receiver of the appellants (the “Receiver”). (This transaction is hereinafter

the “Sale”).

2.  The making of the Order had been opposed by the respondents to the
application below, and has been appealed by them to this Court. The
Receiver has brought the within Chambers motion for a declaration that the
appellants require leave to appeal pursuant to section 193 of the Bankruptcy
and Insolvency Act, R.S.C., C.B-3, as am. (the “BIA”), and for an order

cancelling the stay of proceedings imposed by section 195 of the BJA, so as
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to allow it to complete the Sale in advance of the hearing of the appeal. The
Receiver proposes to argue only the issue of the stay on December 17, 2020,

and so this brief will speak to that issue alone.

3.  Lifting the stay will render the appeal moot. This is the Receiver's goal.
The substance of the appeal is the assertion that the Receiver is without
legal authority to sell the Inkster Property, or any other asset of the
appellants. To permit the sale before the disposition of the appeal would be,

in effect, to dismiss the appeal without argument.

The Application Below
The Lender has Been Paid in Full
4. The applicant White Oak Commercial Finance, LLC, (the “Lender”),
brought the receivership application below in order to ensure that it would be
repaid its secured advances to the appellants Nygard Holdings (USA)
Limited, Nygard Inc., Fashion Ventures, Inc., and Nygard NY Retail, LLC (the
“Borrowers”). In the affidavit of Robert L. Dean, the Lender’s representative,
Dean swore that the Nygard Group:
is in urgent need of court supervision with the assistance of a court
officer. Accordingly, White Qak, through its counsel, delivered the

Demand and Section 244 Notice on February 26, 2020. To date, the
amounts owing to White Oak have not been repaid.
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121. It is critical that Richter be appointed as Receiver as
expeditiously as possible so that it can take immediate steps to
preserve and maintain the property of the Nygard Group, which will
include the implementation of a process to: (i) identify a liquidator and
liquidate the assets, (ii) consider other options for the business that
would see the Lender paid in full in the short term, and (iii) engage
a broker to sell the Nygard Group’s real estate assets.’

The order appointing the Receiver was made by the Court Below on

March 18, 2020 (the “Appointment Order”). With respect to NPL and the

appellant Nygard Enterprises Ltd., (“NEL”), the Court Below in its General

Order dated April 29, 2020 (the “General Order”), limited the scope of the

Receiver's appointment to:

6.

only such property, undertakings and assets of NEL and NPL in which
the Applicants have an interest pursuant to the Credit Agreement ...
and the Loan Documents (as defined in the Credit Agreement).?

The Lender has achieved its goal: it has been paid in full. In its Ninth

Report, the Receiver stated:

Over the course of these Receivership Proceedings, proceeds to date
have been generated from realizations on assets of NIP, NPL, and
Nygard Inc. Overall, the Receiver presently estimates that sufficient
proceeds have been generated to date to repay the Lender
(subject to certain Lender claims still under consideration), the
Receiver’s Charge (to date), the Landlords’ Charge and to fund the

1 Tab 22, Affidavit of Robert L. Dean affirmed March 9, 2020 (the “Dean Affidavit’), at paragraphs 120

and 121

2Tab 23, General Order dated April 29, 2020 at paragraph 2, emphasis added
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payment of Potential Priority Claims, with perhaps some “excess”
remaining.’
7.  The Receiver is not simply in funds to pay the Lender: it has done so.
The Interim Statement of Receipts and Disbursements which forms part of
the Ninth Report shows a “Distribution to Lender” of $66,077,000,* and the
Receiver has confirmed that:
proceeds from the Property, totaling approximately $66.1 million, were
distributed to the Lender. The Receiver notes that on September 11,
2020, the Lender returned approximately $1.0 million fo the Receiver
relating to excess funds held by the Lender...”
8.  With respect to the “certain Lender claims” referred to by the Receiver,
in its Seventh Report dated September 10, 2020, the Receiver confirmed
that subject to a US $700,000 claim by the Lender stemming from foreign
exchange rating consistencies, and a USD$1,000,000 overpayment by the
Receiver to the Lender (the net outcome of which wouid be a US $300,000

overpayment to the Lender), all amounts owing to the Lender under the

Credit Agreement and/or the Receiver’s term sheet had been paid in full.®

3 Affidavit of Adam Sherman (the “Sherman Affidavit”), Exhibit 9, Richter Advisory Group Inc. Ninth
Report of the Receiver, (the “Ninth Report”), at paragraph 115, page 35, emphasis added

4 Ibid at page 49

5 |bid at paragraph 161(d), page 50

6 Tab 24, Richter Advisory Group Inc. Seventh Report of the Receiver, at paragraphs 41-44
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9. The Receiver currently has more than $9.1 million in proceeds from
the sale of the appellants’ assets as “cash on hand”.” The Lenders have been
paid; the Landlords will be paid; the Receiver and its counsel will be paid;

and there will be an excess.®

10. That the Lender has been paid in full is the most important fact before
this Court. The Receiver’s brief does not mention it. Nowhere in the material
filed with this Court or with the Court Below does the Receiver acknowledge
that the satisfaction of the debt owed to the Lender (and the debt owed to
the Landlords, and the debt owed to the Receiver, etc.) has any legal or
practical consequences. Instead, the Receiver's argument proceeds as if
repayment had not occurred, as if nothing material has changed since the

making of the Appointment and General Orders.

NPL Has Satisfied its Guarantee
11. The appellant NPL was subject to the Appointment and General
Orders because it was a limited guarantor of the debt owed by the borrower

companies to the Lender. As observed by the Court Below,® NPL’s

7 Sherman Affidavit, Exhibit 9, Ninth Report, page 49
8 fbid at paragraph 115, page 35
9 Tab 25, Reasons of the Court of Queen’s Bench dated June 2, 2020, T8, lines 9-17
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guarantee of the Borrowers’ indebtedness was limited to a “realized value
after all costs and expenses, including enforcement costs, of US $20

million” .19

12. NPL satisfied its guarantee. The Receiver has sold real property
owned by NPL on Niagara Street in Toronto,!" (further to a charge/mortgage
registered on title to that property in favour of the Lender)'?, and also sold
real property owned by NPL located on Notre Dame Avenue in Winnipeg,
(further to a debenture granted by NPL in favour of the Lender.)'* The
aggregate proceeds of these sales were approximately $19.6 million,' which
sum has been paid to the Lender.'® NPL need pay no more, because the

Lender has been satisfied in full.'”

10Sherman Affidavit, Exhibit 9, Ninth Report, paragraph 129(a), pages 39-40

"bid at paragraph 11, page 3; Tab 27, Order of the Court of Queen’s Bench dated August 10, 2020

12 Tab 22, Dean Affidavit, at paragraph 49(d}, page 24, and Exhibit “H"

13Sherman Affidavit, Exhibit 9, Ninth Report, paragraph 9, page 3; Tab 26, Order of the Court of Queen’s
Bench dated June 30, 2020

4 Tab 22, Dean Affidavit, at paragraph 49(e), pages 24-25, and Exhibit “I”

5Qherman Affidavit, Exhibit 11, First Pre-Filing Report of Albert Gelman Inc. in its capacity as Proposed
Licensed Insolvency Trustee in the Notices of Intention to Make a Proposal (dated November 5, 2020)
(the “AGI Report”) at paragraph 25(b), pages 5-6; the Receiver puts the net proceeds at $19.4 million
(Sherman Affidavit, Exhibit 9, Ninth Report, paragraph 132, page 40)

16Sherman Affidavit, Exhibit 9, Ninth Report at paragraph 113, page 34 and paragraph 161(d), page 50;
Sherman Affidavit, Exhibit 11, AGl Report at paragraph 97, page 18

17Sherman Affidavit, Exhibit 9, Ninth Report at paragraph 161{d), page 50
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13. That the owner of the Inkster Property has satisfied its obligations to
the Lender is the second-most important fact before this Court. The

Receiver's material does not mention it.

The Proposed Sale

14. The Inkster Property is extremely valuable. The exact price for which it
is to be sold pursuant to the Order is under seal of the Court Below, and so
cannot be stated publicly. However, that price is known to the Court Below,
this Honourable Court, the Receiver, and the appellants. It would not breach

the sealing order to acknowledge that that sale price is several million dollars.

15. The Receiver and the proposed purchaser, Eighth Avenue Acquisitions
Ltd., (the “Purchaser”) entered into the agreement of purchase and sale with
respect to the Inkster Property on May 21, 2020.'"® The Receiver and the
Purchaser have agreed on a number of extensions of the closing date,’
including one very recently, to allow the Court Below time to deliberate and

make its Order.

'8 Sherman Affidavit, Exhibit 9, Ninth Report at paragraph 69(e), page 22
9 fbid at paragraph 79, page 24, and paragraph 83, page 26
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16. There is no evidence that another extension is not acceptable to the
Purchaser. Under cross-examination, the Receiver's affiant on this motion
testified that after the Order was appealed, the Receiver discussed another
extension with the Purchaser. These discussions included no talk about a
possible risk to the transaction, or even a variance in its terms. The Receiver
does not know the Purchaser’s plans for the Inkster Property. In short, the

Receiver has no evidence that the closing is urgent.

17. The Receiver has been clear that the purpose of the Sale is to create
a fund from which the unsecured creditors of the appellants Nygard Inc. and
Nygard International Partnership (“NIP”) would be paid. Stated differently,
the Order below allows the Receiver to liquidate NPL’s sole remaining asset
of substance so as to satisfy the unsecured creditors of other companies,

the debts of which NPL has not guaranteed.?®

[l]f assets and liabilities of each Debtor are treated separately]
remaining assets of NPL would not be available to pay (e.g.)
employees of NIP who have unsecured claims for unpaid
employment amounts, but would only be available to pay
unsecured creditors, if any, of NPL. [..] In the result
overwhelmingly the unsecured creditors affected by these
proceedings...will have debts owed “directly” to them by NIP or
Nygard Inc.?’

20 Sherman Affidavit, Exhibit 11, AGI Repart at paragraphs 92-96, “Liabilities”
21 Sherman Affidavit, Exhibit 9, Ninth Report at paragraph 120, page 36, emphasis added
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[...]
[T]he sale of the Inkster Property is expected to contribute to the
accumulation in the receivership of proceeds in excess of the amounts
required to satisfy obligations ranking in priority to the claims of
unsecured creditors, and therefore contribute to the accumulation of a
pool (the “Unsecured Funds”) of funds that may be available to
unsecured creditors of the Nygard Group on a consolidated or
other basis.??
18. The Receiver's brief on this motion chooses not to identify the
proposed beneficiaries of the Sale, instead referring to unnamed
“stakeholders” or “interested parties”.>*> The only relevant stakeholders and

interested parties are NPL's shareholders; it does not have arm’s-length

creditors.

The Appeal

19. For the purposes of the within motion, the appeal to this Court is an
argument that the Court Below erred by allowing the Receiver to sell the
Inkster Property, and by vesting out NPL’s interest therein:

(i)  when the Lender has been paid in full and thus no longer has “an

interest’ in the Inkster Property?4;

22 fbid at paragraph 184, page 54, emphasis added

23 Motion Brief of the Receiver (Cancelling of Stay) (“Receiver’s Brief”) at paragraphs 34 and 38

24 Tab 23, General Order dated April 29, 2020 at paragraph 2; Tab 1, The Law of Guarantee at §10.49,
page 728; Tab 2, Act, section 2
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(i}  when NPL has satisfied its guarantee, and is therefore entitied to
the Lender’s security and to stand in the Lender’s place relative
to the other respondents, to the extent of US $20 million,
pursuant to section 2 of the Mercantile Law Amendment Act,
C.C.S.M. c. M120, (the “Act’);

(i) in order to benefit NIP’s creditors:

a. when NPL has not guaranteed NIP’s debts; and
b. when the Court Below had previously found that NPL's assets

could be sold only for the benefit of NPL’s creditors?>;

(iv) and over NPL’s objections.

20. Stated differently, the appellants will argue that the Court Below erred
by not discharging the Receiver after the satisfaction of the Lender, and by
clothing the Receiver with the authority to sell the Inkster Property despite

the apparent end of its mandate.

lll. STATEMENT OF ISSUE

21. The issue before this Honourable Court is whether the stay imposed
by section 195 of the BIA should be cancelled to allow the sale of the Inkster

Property to close on January 18, 2021.

25 Tab 25, Reasons of the Court of Queen's Bench dated June 2, 2020, lines 9-17, emphasis added
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IV. ARGUMENT

THE LAW

The Stay Should Not Be Cancelled

The Receiver is Attempting to Render the Appeal Moot

22. The Receiver has requested an order cancelling the stay imposed by
section 195 of the BIA. The stay prevents the Receiver from closing the sale
of the Inkster Property. The stay should not be cancelled because to do so

would render the appeal moot.

23. NPL’s basic argument is and was that the Receiver does not have the
authority to sell the Inkster Property, which belongs to NPL, for the proposed
benefit of NIP’s unsecured creditors, at a time when NPL is not indebted to
the Lender, has not guaranteed NIP's unsecured debts, and does not wish
to have its property sold. The Receiver’s basic argument is and was that the
Inkster Property should be sold now, with the Court determining entitlement

to the proceeds at a future time.2®

26 Receiver’s Brief at paragraphs 25, 37(f) and 40-41



16

24. If NPL wishes to have its property, and the Receiver wishes to reduce
that property to a fund, then lifting the stay to enable the Receiver to reduce
the Property to a fund before the hearing of the appeal gives the Receiver
exactly what it wants. Its victory would be accomplished, and the appeal (if it
proceeded) would simply become a dispute about entittement to the

proceeds, which the Receiver had planned for in any event.

25. The Court of Appeal for Alberta recently dismissed an application for
the lifting of a stay in precisely these circumstances and for precisely these
reasons. In Servus Credit, 2019 ABCA 269, the appellant sought leave to
appeal, if necessary, an approval and vesting order in favour of a receiver.
The receiver sought an order lifting the stay to permit the sale approved by
the order under appeal. Watson J.A. dismissed the motion to lift the stay as

follows.

[40] [There was no elaborate discussion of the cross-motion for a
stay or suspension of the statutory stay arising under the BIA. Without
detailed reasons [ concluded that the cross-motion would contradict
the main application and render the appeal moot. Accordingly, it
was clear to the parties that the statutory stay was engaged in light of
the leave grant. As such, the cross-motion was dismissed.J?’

27 Emphasis added
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26. The Court of Appeal for Ontario has reached the same result on similar
facts. In Romspen Investment Corp. v. Woods Property Development Inc.,
2011 ONCA 6382, a judge had approved a receiver's sale of a large
commercial property, on which a Home Depot stood. Home Depot, the
leaseholder on the property, appealed the decision. A dispute arose
concerning whether the approval and vesting order was automatically

stayed. Weiler J.A. held in part:

14 | do not find it necessary to decide whether or not an automatic
stay exists as I intend to make an order preserving the status quo
until the appeals are heard. Home Depot’s appeal raises some
issues of first impression for this court. If a stay is not granted, Home
Depot will suffer irreparable harm as its appeal of the March order
will become moot. [...°

27. Lastly, in Aulakh v. Nahal, 2016 BCCA 516, (not a section 195 case,
but an application for a stay pending appeal), Groberman, J.A. held that the
sale of the real property at issue would render the appeal “nugatory”, and

that such would constitute irreparable harm to the appellant.®®

28. The result should be the same here.

2Tab5
29 Emphasis added
30 Tab 6, 2016 BCCA 516, at paragraph 10
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The Test

29. Section 195 states that the court of appeal or a judge of that court may
vary or cancel the stay if it appears that the appeal is not being prosecuted
diligently, or for such other reason as the court of appeal or a judge thereof

deems proper.

30. It is settled law that the party seeking cancellation of the stay, in this
case the Receiver, bears the burden of establishing “compelling grounds for

judicial intervention” .1

31. The analysis on applications to cancel the stay is based® on the
tripartite test outlined by the Supreme Court in Metropolitan Stores (MTS)
Ltd. v. Manitoba Food & Commercial Workers, Local 832, and RJR-
MacDonald Inc. v. Canada (Attorney General).*_This test involves a
consideration of whether there is a serious issue to be appealed, whether

the applicants would suffer irreparable harm if the stay is not lifted, and

31 Tab 7, Yewdale v. Campbell, Saunders Ltd. (1994), 9 B.C.L.R. (3d) 253 (B.C.C.A) (*Yewdale"), at
paragraphs 14-15; Tab 8, Dugas, Re (2003), 261 N.B.R. (2d) 99 (N.B.C.A) ("Dugas"), at paragraph 14,
Tab 9, Affer Eight Interiors Inc. v. Glenwood Homes Inc., 2006 ABCA 121 ("After Eight’),at paragraph 5;
Tab 10, Dynamic Transport Inc., Re, {2016) 274 A.C.W.S. (3d) 713 {(NBCA) at paragraphs 34-36

32 Tah 11, Business Development Bank of Canada v. Paletta & Co. Hotels Ltd., 2012 MBCA 115
(“Paletta”), at paragraph 15

3 Tab 12, [1987] 1 S.C.R. 110 (5.C.C.) (“Metropolitan”)

3 Tab 13, [1994] 1 S.C.R. 311 (S.C.C.) ("RJR")
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whether the applicants would suffer greater harm than the respondents if the
stay is not lifted.® In practice, Courts of Appeal across Canada have focused

on the relative prejudice to the parties and the interests of justice generally.3®

32. The Receiver cites Paletta for the proposition that the first branch of
the test concerns the “merits of the appeal’.3” Paletta, a decision of this
Court, does not support the Receiver's claim. The cases cited by Scott
C.J.M. are Metropolitan and RJR,*® which direct Courts to perform “an
extremely limited review of the case on the merits”® under the rubric of

“serious triable issue”.

Serious Triable Issue

33. The Supreme Court has held that this threshold is a low one.

55. Once satisfied that the application is neither vexatious nor
frivolous, the motions judge should proceed to consider the second
and third tests, even if of the opinion that the plaintiff is uniikely to
succeed at trial. A prolonged examination of the merits is generally
neither necessary nor desirable.*°

35 Tab 9, After Eight, at paragraph 5

%6 Tab 14, Toronto Dominion Bank v. Amex Bank of Canada (1996), 181 A.R. 279 (A.C.A.) at paragraphs
7-11; Tab 7, Yewdale, (1994 BCCA), at paras. 21-27; Tab 8, Dugas (2003 NBCA), at paras. 14-15; Tab
15, RBI Plastique Inc. v. Sport Maska Inc., [2005] N.B.J. No. 542 (N.B. C.A) at para. 4; Tab 16, Kubota
Canada Ltd. v. Case Credit Ltd., 2004 ABCA 41 (Alta. C.A.) at paras. 17-20; Tab 11, Paletta, (2012
MBCA), at paragraphs 9-14; Tab 17, Bodanis, {2020 ONCA), at paragraph 11;.

37 Receiver’s Brief, at paragraph 14

38 Tab 11, Paletta, at paragraph 15

¥ Tab 13, RJR, at paragraph 83

40 bid at paragraph 55
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34. The Receiver cannot show that NPL'’s appeal is frivolous, and has not
attempted to do so. This is because NPL’s argument against having its
Inkster Property sold by the Receiver for the benefit of NPI's unsecured
creditors is, at the bare minimum, good and arguable. Although the Court
Below held that the Lender had been paid during the course of the
receivership, it did not ascribe any legal or practical significance to that fact,
instead falling back upon the Appointment Order, which had been made at a
time when NPL was indebted to the Lender for $20 million, and the Lender
was owed millions more than that. The complete reasons of the Court Below
concerning the Receiver’'s authority to sell the Inkster Property are as follows.
a) The Receiver is Court-appointed, and the duties and role of a Court-
appointed Receiver must be distinguished from a privately appointed
Receiver. A Court-appointed Receiver is charged with the duty to
account for all receipts and disbursements and must continue to act in
that capacity until discharged by the Court. A Court-appointed
Receiver acts as a Court officer for the benefit of all stakeholders. The

Receiver is a fiduciary for any surplus funds received which may be
payable to other creditors and the debtors. [citations omitted]

b) I am satisfied the Receiver has successfully managed the liquidation
process to substantially pay the debt owing to the Lenders. |
disagree with the submission advanced by the respondents that
the Receiver has become a trespasser and continuing to liquidate
real property is wrongful and inappropriate;

¢) NPL is a limited recourse guarantor pursuant to the Credit
Agreement. NIP, the entity that carried on the fashion clothing business
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is also a guarantor pursuant to the Credit Agreement. Both entities may
have rights to subrogation to the extent of their payments to the
L enders were made on behalf of the borrowers, as defined in the Credit
Agreement;

d) Pursuant to the receivership order, the Receiver is authorized
to market and sell the Inkster Property to satisfy the Lenders’
debt, the Receiver's borrowing charge, the landlord’s charge and
other creditors claims including the claims that may be advanced
by the debtors such as NPL and NIP. The Receiver is fulfilling its
duties as a Court-appointed officer. The Receiver is neither a
frespasser nor is its conduct wrongful or illegal in the circumstances;*!

It is not frivolous and vexatious for the appellants to argue that the

Court Below erred in holding i) that a receiver should continue to “liquidate”

private property after payment of the applicant lender and satisfaction of the

costs of receivership, solely because it has been appointed by the Court,*?

and ii) that the Sale was justified in order to satisfy debts which had already

been satisfied, (“the Lenders’ debf, the Receiver's borrowing charge, the

landlord’s charge”), or respecting which the necessary predicate order for

consolidation of the appellants’ estates had not been made (“other creditors

claims including the claims that may be advanced by the debfors such as

NPL and NIP’). Stated differently, the Court Below appears to have erred in

law and in fact respecting the essential matters before it.

41 Sherman Affidavit, Exhibit 15, Reasons for Judgment (Excerpt) of the Court Below dated November 19,
2020 (the “Reasons of the Court Below") at pages T5 to T6, emphasis added
42 Ipid at pages T11 and TS
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36. Rather than argue the RJR test, the Receiver's submission on the
merits proceeds from bare assertions about the standard of review. The key
assertion is that “all the issues raised in the appeal represented an exercise
of judicial discretion” by the Court Below.*® The Receiver doesn’t provide a
case to support this proposition of law, or subsidiary assertions such as “the
timing of the discharge of a Court-appointed receiver...is also a matter
generally within the discretion of the Court’**, or ‘the decision of a
receivership judge with respect to whether an asset is collateral under a
receivership order...is a discretionary decision.”*® The Receiver's clear hope
is that it can persuade this Court not to look closely at the Reasons of the
Court Below. Such is not typically the case when an appeal is frivolous and

vexatious.

37. Further, the Receiver's assertions about the standard of review are
clearly wrong. Whether a receiver should be discharged once the secured
lender has been paid is not, for example, a matter of judicial discretion. It is

a matter of law, even when the receiver has been appointed by the Court.

43 Receiver's Brief at paragraph 16
4 Receiver's Brief at paragraph 21
45 Receiver’s Brief at paragraph 25
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The leading Canadian text on receiverships, Bennett on Receiverships, is

clear on this point:

38.

[l]f the receiver has successfully managed a debtor’s business to
the extent of retiring the debt of the security holder, the receiver
ought not to continue operating the business. The receiver will be
without authority and therefore, notwithstanding its good
intentions, the receiver may become a trespasser and liable for
damages. The receiver remains accountable and becomes a fiduciary
until a time when the receiver returns the business to the debtor.*®

To the same effect is the leading text in the United Kingdom, Kerr &

Hunter on Receivers and Administrators:

39.

12-4 On satisfaction of encumbrance. A receiver is generally
continued until judgments in the action which he has been appointed;
but, if the right of the claimant ceases before that time, the
receiver will be discharged at once.?’

The Court Below did not engage with this authority beyond stating that

he “disagree[s]’ with it (and so would not discharge the Receiver), because

of the terms of the Appointment Order.*® This decision, and the failure to

provide a cogent analysis in support of it, is reviewable on a correctness

standard.

46 Tab 18, Frank Bennett, Bennett on Receiverships, Third Edition, 2011, at page 605, citations omitted,
emphasis added

47 Tab 19, Muir Hunter Q. C., Kerr and Hunter on Receivers and Administrators, Eighteenth Edition, 2005,
at page 260, emphasis added

48 Sherman Affidavit, Exhibit 15, Reasons of the Court Below, at page T6
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40. The same is true with respect to the decision to approve the sale of the
Inkster Property. NPL, the property’'s owner, should no longer be a
respondent in the receivership, as it has satisfied its debt to the Lender.
Indeed, pursuant to section 2 of the Act, it is entitled to the Lender’'s security
and to stand in the Lender’s place relative to the other respondents, to the
extent of US $20 million. In 8640025 Canada Inc. (Re), 2017 BCCA 303, a
unanimous panel of the British Columbia Court of Appeal set aside an order
approving the sale, by a CCAA monitor, of certain assets belonging to a
number of companies forming part of a complex corporate group. Some of
the assets appeared to belong to entities outside the CCAA process. The
Monitor had argued, and the Court below had accepted, that those assets
were appropriate for sale for a variety of reasons, among them that they were
subject to the lender’s security. The approval of the sale seems to have been
reviewed on a correctness standard. The dispositive passage is as follows.
54  With respect | cannot agree. The Petitioners and its subsidiaries
are separate legal entities. Assets belonging to the subsidiaries of the
Petitioners cannot be available for disposition as part of the CCAA

process unless the subsidiaries have been brought within that process
as debtor companies, which they have not.

41. The decision below should have been to the same effect.

Irreparable Harm
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42. In RJR, irreparable harm is defined as “harm which either cannot be
quantified in monetary terms or which cannot be cured, usually because one
party cannot collect damages from the other’.*® NPL will suffer two kinds of
irreparable harm if the stay is cancelled. Firstly, its appeal would be rendered
moot. As set out above, this fact alone should lead to the dismissal of the

Receiver's motion.

43. Secondly, the sale of the Inkster Property would deny NPL its sole
remaining substantial asset, which it has owned outright for more than 30
years. The property is unique, (as the Receiver has explained to the Court

Below),*° and its wrongful sale could not be compensated for by payment.

44. The Receiver's Brief asserts that “{wlhere the stay of a sale approval
and vesting order jeopardizes the closing of the sale and may resuit in the
deal being lost, the stay may be cancelled to prevent irreparable harm to the
Receiver and interested stakeholders”®' The reality of the situation is as

follows.

49 Tab 13, RJR, at paragraph 64
50 Sherman Affidavit, Exhibit 9, Ninth Report, at paragraphs 66 and 95
51 Receiver’s Brief at paragraph 34; see also paragraphs 38-39
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(a)There is no evidence, beyond the Receiver’'s bald speculation, that
the Sale is in danger of being lost. The closing has been postponed
multiple times since May 2020, and the Purchaser has not testified

respecting its intent.

(b)None of the three cases cited by the Receiver as support for its
assertion is relevant to the case before this Court. This is so most
fundamentally because they do not concern circumstances in which
an applicant creditor in a receivership had been paid in full, and in
which there was, therefore, a direct challenge to the receiver’s legal
authority to complete a sale. In fact, only one of the three cases
concerned a receiver's sale of assets at all. None of the cases
contain the “irreparable harm” language used by the Receiver in its
brief.

i. Paletta, (2012 MBCA — In Chambers) This case concerned a
sale by a receiver. The appeal was based wholly upon
complaints about the procedure followed by the receiver in
arriving at the relevant purchase agreement.>? The within
appeal, by contrast, does not challenge the Receiver's plan
for marketing the Inkster Property: it challenges the
Receiver's legal authority to complete the sale. Further,
Paletta does not hold that a receiver may suffer irreparable
harm if a sale does not close (indeed, one wonders how a
Court officer could suffer such harm in such circumstances).

The Court’s one mention of irreparable harm clearly refers to

52 Tab 11, Paletta, at paragraphs 11 and 14



27

harm potentially suffered by the applicant secured creditors,>
which were owed millions and which did not wish to maintain
the relevant (empty) property over the winter.>* In other words,
the “interested stakeholders” were unpaid creditors secured
on the real property, not the unsecured creditors of another

company that did not have an interest of any sort in the land.

ii. Re Plaza Mining Corp., (1983 BCCA - In Chambers)®® This
case bears no similarity, in fact or in law, with the one before
this Honourable Court. This was an application for a stay
pending appeal in a bankruptcy, not a receivership.’® The sale
process was being conducted by a trustee in bankruptcy, not
a receiver_ 57 The relevant sale had been approved by a motion judge who “StfeSSGd
that it was a bankruptcy, and a decision should be made now,
that all parties had been involved for some time, and the
proceedings had gone on long enough.”® The party moving
for a stay was one of the unsuccessfu! bidders, and its
argument was wholly procedural: “that the judge erred in
refusing adjournment applications for the purposes of allowing
the parties to prepare appropriate offers and for the purpose
of giving directions so that the best possible price could be
obtained for the assets”.® There was affidavit evidence from

the purchaser before the Court, which affidavit stressed that

53 Jbid, at paragraph 9

54 Ibid, at paragraph 9

5 Tab 21, [1983] B.C.J. No. 1179, (BCCA —In Chambers)
56 fbid, at paragraph 3

57 Ibid, at paragraph 4 and 13

58 Ibid, at paragraph 9

59 Ibid, at paragraph 7
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the relevant offer was conditional upon acceptance before the
onset of winter, when mining the property would become
impossibie.®° The phrase “irreparable harm” is not used in the
case. In dismissing the application for a stay, MacDonald J.A.
emphasized “the duty of the trustee to liquidate the assets of
the estate in an expeditious manner...[and that] [c]arrying on
now would in my view cause unnecessary expense for an
unlimited time with the prospect of a continually worsening

situation”.

It should not have to be said, but the Receiver is a receiver,
not a trustee in bankruptcy liquidating a mining property in a
rush before winter. [t does not have the broad powers and
duties of a trustee; it absolutely does not have the
extraordinary authority to liquidate the assets of each of the
appellants, consolidate the proceeds, and then use those
proceeds to ensure that NIP’s unsecured creditors are paid
with those proceeds. The Receiver's authority over the assets
of the Respondents is derived solely from the orders
appointing and affecting it. Those orders are predicated upon
the enforceability of the security of the Lender which applied
for the appointment of the Receiver. The debt secured has
been paid; the Lender’s’ rights are spent. The situation is not
“worsening”; from the perspective of NPL’s one-time creditor,

the Lender, it has become extraordinarily positive.

60 fbjd, at paragraph 18(4)
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iii. Re Bodanis (2020 — ONCA In Chambers) This was an appeal
from the granting of two bankruptcy orders against individuals,
not from an order approving a receiver’s sale of assets.’' The
phrase “irreparable harm” is not used in the case. The only
time real property is mentioned by Nordheimer J.A. is when
he observed that the home of the bankrupts was aiready
subject to mortgage proceedings (by a bank that was not party
to the bankruptcy).5? Save for its reference to the test for the
liting of the section 195 stay,? the case is wholly irrelevant to

the one before this Court.
45. The appellants are not aware of any case in which a Canadian Court
of Appeal has lifted the section 195 stay of proceedings to allow the sale of

property when the property’'s owner is not indebted to the proposed

beneficiaries of the sale.

Balance of Convenience
46. The balance of convenience clearly favours NPL. If NPL is correct and

thus successful on the appeal, then it is entitled to the immediate possession
and control of the Inkster Property. The cancellation of the stay would render

those rights of possession, ownership and control nugatory, no matter the

61 Tab 17, Bodanis, at paragraph 2
62 |bid, at paragraph 13
83 fbid paragraph 11
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result of the appeal. If the Receiver is correct, then the only prejudice it would
suffer as a result of the maintenance of the stay would be another in a series
of easily-arranged extensions of the closing on the sale of the Inkster

Property.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 15" day of
December, 2020
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the meaning of the test which has relevance to my decision and which will be referred to in my
reasons later.

[71 Going back to the substance of the motions before me today, I noted during the course
of debate with counsel that the parties who appeared before Topolniski J as defined by the
transcript were Servus Credit Union Ltd. (“Servus”) and 1905393 Alberta Ltd. (“1907).
However, the notice of appeal which was purportedly done as of right and then on the
applications which followed, the appellants are 190, Mr. Podollan himself and Stellar One
Holdings Ltd.

[8] During the course of the debate, it occurred to me to wonder whether or not it is possible
to expand the scope of appellants. It does appear - and again notably this was placed before me
by counsel - that the right of appeal under s 193 of the Bankruptcy and Insolvency Act does
appear to be not limited to any lower level parties, strictly speaking, who appeared at the
hearing before the Court of Queen’s Bench judge.

[9]  To clarify, I am not making a legal statement on who is entiucd to appeal under the
terms of the B/4, But I am saying that, for the purposes of the present case, it does appear that
there is no serious objection to the capacity of an ‘interested party’ to ~~peal from a decis'~
made under that statute by virtue of the broad language which is contained in s 193 of the
Bankruptcy and Insolvency Act.

[10] It is interesting to note, in that context, s~z other things wh*~h were discussed as to
who had a right to anneal as well. Counsel for Fancy Doors suggesied that they did have an
independent right to ..peal but that they proposed to, in a sense, tag along with the 190 appeal
in this case. So in that sense, it does not fall to me or make it necessary for me to deter—*-~
whether or not Fancy Doors’ view on that point is correct. Suffice to say, though, there 1s no
apparent objection to the appeal being “-ought by 190 a " *1r. Podollan and by Stellar One
Holdings Ltd.

[11] SolIwill say no more about it except to point out that all three of them, therefore, would
have to meet the criteria under s 193 either for an appeal as of right or an apr~nl by leave in
order to be here. Because in theory, if not necessarily in practice, a court in a position such as |
am in now could say ‘yes’ to one and ‘no’ to another, But no one is asking me to do that so 1 will
proceed ‘in the round’, as the English would say, in connec*~n with the case in front of me.

[12] Once again before getting into the merits of the matter, I should also observe that there
was a fairly continunvs flow of material arriving in the course of the lead up to this hearing
today. In that sense, 1 said in the opening comments that I have no criticism of anyone. I faced a
predicament though as it arrived in the Court as to whether I should even accept the material
and read it. I did accept and read it. But that does not mean I accepted the material as
admissible. But it does mean I accepted it as in front of me and I had to do something with it.

2019 ABCA 269 (CanLll)
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[19] The first point I should address then is whether or not there is an appeal as of right. |
cannot make a declaration sitting as a single judge whether there is an appeal as of right in
connection with this case because obvionsly it would not be considered an ‘incidental ruling’ to
the operation of the Court of Appeal itse.f. Rule 14.37(1) provides:

Single appeal judges

14.37(1) Unless an enactment or these rules otherwise require, a single appeal
judge may hear and decide any application incidental to an appeal, including
those that could have been decided by a case management officer.

(2) For greater certainty, a single appeal judge may

(a) grant permission to appeal, unless an enactment requires that an
application for permission to appeal must be heard by a panel of the
Court of Appeal,

(b) declare an appeal to be struck, dismissed or abandoned for failure to
comply with a mandatory rule, prior order or direction of the Court of
Appeal,

(c) when a notice of appeal or an application for permission to appeal is not
filed within the time limit, strike the appeal or application or extend the
time to appeal or to seek permission to appeal,

(d) dismiss an appeal if it has not been significantly advanced in over 6
months and significant prejudice has resulted to a party,

()} grant permission to intervene, and
(f) refer any application to a panel of the Court of Appeal.

[20] However, I am required to make some sort of an observation, although I should show
some self-discipline and not try to provide the def -itive statement on this subject.

[21] There are two sub-sections of s 193 of the Bankruptcy and Insolvency act which the
appellants argue provide the basis upon which there is an appeal as of right. One section is
s 193(a) concerning future rights and the other is s 193 (¢) concerning ~1 amount at stake in the
amount of ten thousand dollars or more. Section 193 of the B4 reads:

193 Unless otherwise expressly provided, an appeal lies to the Court of Appeal
from any order or decision of a judge of the court in the following cases:

2019 ABCA 289 {CanLlIl)
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(a) if the point at issue involves future rights;

{(b) if the order or decision is likely to affect other cases of a similar nature in
the bankruptcy proceedings;

(c) if the property involved in the appeal exceeds in value ten thousand
dollars;

(d) from the grant of or refusal to grant a discharge if the aggregate unpaid
claims of creditors exceed five hundred dollars; and

(e) in any other case by leave of a judge of the Court of Appeal.

[22] First, dealing with the question of future rights under s 193(a). During the course of the
debate of that point, I pointed out that if the appellant’s reasoning was correct, a similar
proposition would be engaged for s 193(a) as for s 193(c), namely, that the identity of a party
who was actually applying for the leave would be almost a surnlus issue.

[23] Thatis because as long as somebody would have an interest over ten thousand dollars or
somebody would have a future right involved it would be - theoretically the way the argument
seems to go - possible to grant leave to the particular appellant before the Court.

[24] T have considerable doubt whether there is an appeal as a right on the basis of the
appellants having future rights at stake. As I said, however, I cannot say one way or the other
because I am only a single judge. 1 do think it is very much on the borderline as arguable.
However, having said that, I do have to step back a moment and recognize the fact that the
weight of cases made in support of that point are, by and large Ontario cases, although we could
reach farther back into the mists of another generation to find some Alberta authority on this.

[25] There is something to be said for the appellants’ argument (in support of their
contention that they have an appeal as of right} that Parliament, when they enacted the leave
permission in s 193(e), did not repeal any of the other sections for which leave is not required.
The Parliament of Canada when enacting legislation can be taken to understand its own statute
book and the common law and, if it intended therefore by virtue by creating a leave option to
eliminate or narrow down the other stat-*7ry as of right pro-~sions, it could have done so in a
less mysterious way. See R v W(DL), 2016 SCC 22, at paras 20-22, [2016] 1 SCR 402 as well
as Rawluk v Rawluk, [1990) 1 SCR 70 citing Geodyear Tire & Rubber Co. of Canada v. T.
Eaton Co. Ltd., [1956] SCR 610. See also: Sekhar v United States, 570 US (June 26, 2013;
USSC No 12-357); Hui v Castaneda, 559 U.S. (May 3, 2010, USSC No. 08-1529);
Commissioner of Police v Eaton, [2013] HCA 2; Ruth Sullivan, Sullivan on the Construction
of Statutes, 5th ed. (Markham, ON: Lexis Nexis, 2008), pages 653-659; Pierre-André Coté, The
Interpretation of Legislation in Canada, 4th ed. (Toronto, ON: Carswell, 2011), pages 112-113.
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a position to interfere with a determination by a commercial court judge on whether or not the
Soundair test and River Rentals test has been met in these circumstances.

[32] The net effect of that then is that there is also leave granted on the standard of review
that would be applicable to this Court reviewing a decision by a Court of Queen’s Bench judge
in the context such as arose here.

[33] Furthermore, a necessary ancillary question is the test of reviewing the decision made
by the Receiver, in a sense, penetrating past those cases and more into River Renfals than
Tolpolniski I’s decision got. In clarifying on that, one of thr ~uestions this Court may end up
considering is whether or not unreasonableness is an element of the test for determining
whether or not a Receiver has done the right thing.

[34] Unreasonableness is a pretty elastic standard and this Court may decide that is not an
adequate test and that something stronger rising to a level of lack of correctness may be
required.

[35] A further topic that this Court may decide to determine is whether o. not there is
procedural unfairess in the way in which the Receiver proceeded in this case, viz: procedural,
or for a lack of a better word, administrative unfairness in how the process unfolded.

[36] A final question arises because of the circumstances of the case. That is the question of
the introduction of new evidence in connection with reviews »f Queen Bench’s judge’s
decisions as here and for that matter the review of the decision of ti.. Receiver. While I myself
would be relatively reluctant about taking new evidence in relation to a matter of that sort, it
would be a proper question for this Court to decide whether or not new evidence should be
admitted.

[37] Iwant to reiterate that [ was not moved by the supplementary evidence that kept coming
in when making my decision. I can ignore all that but still say that upon the strength of any case
that has the contours that this one does: would new evidence be admissible in a court in a
determination as to whether to review either the decision of a Court of Queen’s Bench judge or
the decision of the Receiver as reviewed by the Court of Queen’s Bench judge?

[38] To put those comments back into the framework of the proper test, the application for
leave to appeal under s 193(e) of the Bankruptcy and Insolvency Act involves consideration of
several points: sec Fantasy Construction Ltd. (Re), at paras 10 to 16, 417 AR. 255 (four
points) and 2003945 Alberta Ltd v 1951584 Ontario Inc, 2018 ABCA 48 at para 41, 57 CBR
(6th) 272 (five points). I should address them:

1. Is the point of appeal of significance to the factors in practice? I think it is and
for the reasons I have mentioned.

2019 ABCA 269 (CanLlh)
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Weiler J.A.;

[I]  Home Depot moves for directions as to whether an automatic stay exists of Justice
Wilton-Siegel’s order made September 28, 2011. That order approved the sale and
vesting of title respecting 20 High Street, Collingwood, Ontario, in 2204604 Ontario Inc.
(220 Ontario} free and clear of Home Depot’s interests. If that order is not automatically
stayed, Home Depot seeks an order staying the operation of the vesting order until its

appeal is heard.

{2}  The factual matrix of the motion is as follows. In 2006, Home Depot built a $14
utillion dollar store on an 8.67 acre parcel of land tl.... is part of a larger 40 acre property
in Collingwood owned by Woods Property Developments (Woods) and on which
Romspen Investment Corporation (Romspen) held the first mortgage. Home Denot has a
ground lease permitting it to build the store at its own expense and a purchase agreement
with Woods conditional upon severance of the 8.67 acre parcel. No severance was

obtained by the time of the events that follow.

[3] Woods went into default on its mortgage to Romspen. SF Partners became the
court appointed receiver over the property with a view to marketing and selling the
property. After approximately ten months, SF Partners accepted an offer from 220
Ontario to purchase the property for $14.1 million. 220 Ontario is owned and controlled
by Romspen. The purchase price is a partial reduction of the indebtedness owing to

Romspen under its mortgage plus cash to pay the outstanding receivership fees, realty

2011 ONCA 638 (CanLll}
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taxes, etc. on closing. The purchase agreement is conditional upon the receiver delivering
the property free and clear any claims of Home Depot unless arrangements are reached
on terms satisfactory to 220 Ontario in its sole discretion. No arrangements were ever

reached.

[4] In October 2009 SF Partners moved for court approval of the sale and an order

vesting title to the property in 220 Ontario.

[5] Home Depot took the position that SF Partners could not sell the property on
which the store is located “free and clear” of its interest. On March 17, 2011, (the March
order) Wilton-Siegel J. held that SF Partners could do so. He held that Home Depot is
entitled to an equitable lien against the property but that that lien is subordinate to the
mortgage given by Woods to Rompsen. However, Wilton-Siegel J. refused to approve

the sale to 220 Ontario and ordered a further marketing and sale process.

[6] Home Depot appealed and SF Partners cross-appealed the March order. The

appeals are scheduled for hearing on November 14, 2011.

[71  SF Partners again marketed the property but no other offers were received.

[8] An issue arose between the parties as *» whether Wilton-Siegel J.’s order was
~utomatically stayed pending appeal. SF Partners moved for directions before this court
and P'r J.A. held that it was not necessary to rule on this issue pending the hearing of

sale agreement approval motion. He observed, however:

2011 ONCA 638 (CanLli}
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Whatever the merits of the appeal, I am satisfied that
Romspen will suffer irreparable harm if a stay is imposed at
this time. Its debt is increasing by $4200 per day and it has
no recourse against Home Depot for those amounts and
Woods is insolvent. There is no credible evidence in the
materials that any better sale is realistically likely to emerge.
Home Depot says it will suffer if an Order is made, “vesting it
out” of the property. But it seems to me it is the author of its
own misfortune in that it proceeded with its construction
without obtaiming the necessary protective assurances from
the mortgagee. In fact, the mortgagee explicitly said “No”.
In addition, it may be that Home Depot (as the holder of an
equitable interest in the land) can exercise its right to redeem
in order to protect its outlet and interests. For these reasons,
the balance of convenience also favours permitting the sale
approval motion to proceed. Whether, if approval is granted
and a vesting order made, a stay pending the disposition of
the appeal on November 14, 2011 should be imposed, is a
matter to be determined, if these events occur.

[9] On September 28, 2011 Justice Wilton-Siegel approved the sale agreement and
ordered that the property be vested in 220 Ontario free and clear of any interests and

claims of Home Depot.

[10] Home Depot is also appealing .ae September order. It then brought this motion

for directions before me and asks that this appeal also be heard on November 14, 2011.

[11] SF Partners opposes Home Depot’s request for a stay of the vesting order. At
present the interest on the outstanding amount due under the Romspen mortgage is in
excess of $7,550. Per day. The daily interest accruing on the net sale proceeds exceeds

$4,200.

2011 ONCA 638 (CanLll)
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Home Depot shall not remove or cause any of the money in the trust account to be

removed without seeking the approval of this court.

[16] T appreciate that there are considerable ongoing daily expenses that Romspen
would not be able to recover in the event that Home Depot loses on appeal. These
include Home Depot’s share of property taxes and the ongoing costs of the receivership.
As well, Romspen asks this court to consider the loss of notional interest to it and the loss
of its opportunity to deal with the property in the interim. To alleviate the prejudice to
Romspen that my order creates, I order Home Depot to deposit a '~tter of credit with the
court in the amount of $100,000 on or before October 18, 2011. In the event that Home
Depot is entirely unsuccessful in its appeal this amount will be considered to be costs

thrown away by Home Depot.

[17] The appeals of the March and September orders are ordered to t~ heard together at

the same time on November 14, 2011.

[18] The court offered to facilitate a pre-hearing appellate conference of counsel and all
counsel have agreed to participate in that process with a view to resolving the appeal. In
the event the issues cannot be resolved, it will be for counsel to work out the timing of

filing of appeal books, facta, etc. in relation *~ the September o=~

[19] This order is in effect until the appeals are heard on November 14, 201" r further

order by the court before that date. If the appeals go ahead, it will be for the panel

2011 ONCA 638 (CanLil)
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Summary:

The appeliant claimed the respondents wrongly refus=- to proceed with the sale of
residential property. He advanced a claim for specific performance, which the
chambers judge struck, ordering, as well, the cancellation of a ~=rtificate of pending
litigation. On application: Stay of the order granted, appeal oraered expedited. The
judge arquably erred in law in requiring a claim for specific performance to be
supported by evidence that the property was uniquely suited to the plaintiff's
personal needs, as opposed to the needs of his family. Further, it was arguable that
she misapprehended certain evidence and reversed *= onus of proof. Given the
appelfant's assurance that he would allow the responaents to re-finance their
property, the balance of convenience favoured a stay. The balance of convenience
might shift if the appeal were delayed, however, so the stay was time-fimited, subject
to the appellant’s ability to apply for an extension.

[11 GROBERMAN J.A.: This is an application for a stay of an order of a judge in
Supreme Court striking a claim for specific performance. There is, as well, an
application to expedite the appeal, which | will deal with after giving reasons on the

stay application.

2] It is common ground that the test on the stay application is that set out in
RJR-MacDonald inc. v. Canada (Attorney General), [1994] 1 S.C.R. 211, The first
guestion is whether the appeal has some merit in the sense that it could be
successful. | then have to look at whether irreparable harm might occur if the
appellant is not granted a stay, but is ultimately successful on the appeal. Finally, |

must balance the inconvenience of the parties.

[31  The main question argued on this application is that of whether the appeal is
meritorious. It is clear that the chambers judge understood the test that she was
required to «pply. She referred to it early in her judgment: was it plain and obvious

that the claim for specific performance could not succeed?

4] The appellant argues that the chambers judge made errors of faw in applying
the test. He points to paras. 27 and 28 of the reasons for judgment, where the judge
seems to say that in order to succeed in a claim for specific performance, the plaintiff
must demonstrate that his personal needs (and not just the needs of those for whom
he is acquiring the property) would be uniquely satisfied by the propenrty. It is at least
arguable that that is an error of law. It may well be that the needs of the Aulakh
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household, as opposed to simply the needs of the person whose name would go on

title, were valid considerations.

[5] The other question considered by the judge was whether the property is
unique. The appellant contended that the propey is unique in that it has a coach
house that is a separate living residence. There is some ‘~sue as to the legality of
that coach house as a residence, but that question cannot, and need not, be

determined on this application.

[6] The judge said:

[41] ... Furthermore, it is also only one aspect of difference and its
significance is not attested to or supported in the material. The material does
not support the conclusion this aspect alone would make it piain and obvious
that the property is unique ...d therefore a claim for specific perforn...ice
would be a possibility.

(71 it seems to me that there are two arguable errors in this paragraph. The first
is the reference to the material not attesting to the significance of the coach house.
While there is not a great deal in the affidavit material referring to the coach house,
there is at least one paragraph attesting to its importance from the standpoint of
privacy of the family.

(8] The second arguable error is in the judge's statement that “the material does
not support the conclusion that this aspect alone would make it plain and obvious
that the property is unique”. In that statemer* the judge appears to have reversed
the onus of proof. It was up to the applicant before her to show that it was plain and
obvious that a claim for specific performance could not succeed — therefore, the
onus was on th~ applicant to show that the property could not be shown to be
unique. While, as | indicated during argument, | am prepared to assume that the

judge simply misspoke herself, it is not at all clear what she meant to say.

9] While | make no comment on the strength of the appeal, it is apparent to me
that it has some merit, and that is sufficient to meet the first aspect of the RJR-
MacDonald test.
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[15] | am going to time-limit the stay. It is my view that the appeal should be heard
quickly and that the balance of inconvenience may change if that does not occur.
Unless extended by a judge in chambers, the stay will expire at the conclusion of the
hearing of the appeal or on October 15, 2016, whichever occurs first.

[16] That leaves the expediting of the appeal, which | under~*and is largely
uncontroversial. As | understand it, time to hear the appeal was available September
6, 2016, but that is not a date on which counsel for the main respondents is
available. | am, therefore, not going to set that as the date for appeal. There are no
other early dates currently available, but if an order is made to expedite the hearing,
the matter can be put on a standby list. | am ordering that the hearing be expedited.

[discussion with counsel re. filing dates]

[177] GROBERMAN J.A.: | am directing that the appeal record and the appellant’s
factum and appeal book (if any) are to be filed no later than the close of business on
Friday, August 12, 2016. | need not make an order as to service of the factum. | take
it that will be accomplished either on that date or through some accc~ymodation of

counsel.

[18] The main respondents’ factum will be due at the close of business on
September 9, 2016.

[19] The remaining respondents’ factums will also be d'*= at the close of business

on September 9,
[20) Any reply factum must be filed by September 14, 2016.

[21] | am directing that the Registry, in consurnation with counsel, find the earliest
practical date for the hearing of this appeal. | anticipate that one half-day or less will

be necessary.

[22] Inthe event that an appeal date becomes available prior to the dates for filing

of some of the factums, | would ask the Registry to work with counsel to secure the
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earliest possible date notwithstanding that it may be a date prior to the deadlines for
the filing of the factums.

“The Honourable Mr. Justice Groberman”
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Court of Appeal for British Columbia

No. CAQ019632
Vancouver Registry

MURIEL AGNES YEWDALE, A BANKRUPT
V.

CAMPBELL, SAUNDERS LTD., TRUSTEE IN BANKRUPTCY

Reasons for Judgment of The Honourable Madam Justice Prowse:
{In Chambers)

NATURE OF APPLICATION

On November 22, 1994 Mr. Justice Edwards made an order
approving the sale of Mrs. Yewdale's former home from her trustee
in bankruptcy, Campbell, Saunders Ltd. (the "Trustee"), as vendor,
to Jubilee Estates and Lands Ltd. {("Jubilee"), as purchaser. On
November 30, 1994, Mrs. Yewdale filed a Notice of Appeal from that
decision to this Court. According to s. 195 of the Bankruptcy and
Insolvency Act R.S.C. 1985, ¢. B-3, (the "Act"), the effect of such
an appeal 1s to stay all proceedings under the order until the
appeal is disposed of, subject to this Court, or a justice thereof,
making an order varying or cancelling the stay. This is an
application by the Trustee to cancel the stay to enable the sale of

the property to proceed.

B2CKGROUND
In order to place this application in perspective, it is
necessary to set out the unfortunate background which gave rise to

this appeal.
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In September, 1993, judgment was awarded against Mrs. Yewdale
in the amount of approximately 4.3 million dollars as a result of
a motor vehicle accident which left Mr. Gervais, a young man in his
early twenties, with devastating injuries. The limits on Mrs.
Yewdale's insurance was 1 million dollars, leaving her perscnally

liable for the balance of approximately 3.3 million dollars.

Mrs. Yewdale filed an appeal with respect to liability and
sought a stay of execution of the judgment. Her application for a
stay was dismissed by Cumming J.A. on October 6, 1994. His primary
reason for refusing the stay was that the evidence indicated that
there would 1likely be a substantial shortfall in Mr. Gervais'
recovery against Mrs. Yewdale and that granting a stay would,

therefore, be unduly prejudicial to Mr. Gervais.

On December 1, 1993, Mrs. Yewdale made an assignment into
bankruptcy. Her only creditor of note was Mr. Gervais. Her
principal asset consisted of 1.8 acres of land near Deer Lake in
Burnaby, including the home in which Mrs. Yewdale, who is now 86
years of age, had lived for 50 years. Mrs. Yewdale's other assets,
now in the form of annuities, are valued in their present form at

approximately $729,000.

Following Mrs. Yewdale's assignment into bankruptcy, the

Trustee arranged to have the property subdivided into 6 lots,
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including the lot on which Mrsg. Yewdale's home is built. The
Trustee alsgo listed the property for sale through a complex
solicitation and tender process. As a conseguence, six offers to
purchase were received, the best of which was the "Shuang offer"
for $2,688,888. At that time, Jubile2 also offered to purchase the

property for $2,5.4,000.

On application by the Trustee, Mr. Justice Bouck approved the
Shuang offer on May 25, 1994, at which time he alsoc dismissed Mrs.
Yewdale's application for a stay of his order. 1In so doing, Mr.
Justice Bouck made the following comments at pp. 1-2 of his reasons

upon which the Trustee here relies:

She [Mrs. Yewdale] voluntarily made an assignment
into bankruptcy. Upon deoing that, she 1lost any
entitlement to deal with her property. It became vested
in the trustee for the benefit of her creditors. He now
has every right to sell the land and distribute the
proceeds to them.

As to the proposed sale, 1t appears £from the
material that the trustee has taken all reasonable steps
in trying to get the best possible price. His conduct
may fall short of perfection but the law does not impose
a standard of perfection upon him. He —eed only act
reasonably, which he did. The trustee contends the
proposed sale price is beyond his original expectations.
If he is forced to wait until the outcome of the appeal
from the award of damages, the value of the property may
increase, stay the same, or fall. The creditors ~hould
not be the ones who bear the risk of eventually rece.ving
a lower offer.

L c¢ourt should not interfere with the way the
trustee conducts his duties absent any evidence of fraud
or gross misbehaviour on his part. Generally speaking,
it is for the inspectors, not the court, to supervise the
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way he carries out his business responsibilities.
Apparently, there are no inspectors at the present time.
However, the judgment creditor who could be appointed an
inspector is in favour of the sale.

On May 25, 1993, Mrs. Yewdale filed an appeal from the order
of Mr. Justice Bouck, thus triggering the automatic statutory stay
under s. 195 of the Act. On June 8, 1993, the Trustee applied
before the Chief Justice to cancel the stay. This application was
dismissed, with liberty to renew upon ju-dqgment being rendered in

this Court on the liability appeal.

On October 18, 1994, this Court dismissed Mrs. Yewdale's
liability appeal. 1In the meantime, the original Shuang cffer had
collapsed. Jubilee's back-up offer, however, was still outstanding
in the amount of 2.5 million dollars and Shuang presented a new
offer for $2,538,000. The Trustee preferred the Jubilee ocffer
which contained terms more favourable to Mrs. Yewdale. I am
advised by counsel for the Trustee that those terms provide that:
Mrs. Yewdale can rent the lot including her home for a period of up
to 5 years; that the _irst six months of that term will be rent
free; that the rent for months 7-24 of the term will be 51,500 per
month, and $2,000 per month thereafter; and that Mrs. Yewdale will
have an option to purchase the subdivided lot on which her home is
built at any time within the 5 year period ¢* market value as of
the date of exercise of the option. These terms are included in a

letter dated November 18, 1994 from counsel for Jubilee to counsel
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for the Trustee which is incorporated by reference into Mr. Justice

Edwards' order.

On November 22, 1994, Mr. Justice Edwards approved the Jubilee
offer in the amount of 2.5 million dollars and further approved the
Shuang offer as a backup offer. Counsel for Mrs. Yewdale opposed
approval of these offers, but took the position that if an offer

were to be approved, it should be the Jubilee offer.

On November 30, 1994, the Trustee was served with a Notice of

Appeal from the order of Mr. Justice Edwards.

SUBMISSIONS OF COUNSEL

Counsel for the Trustee submits that the stay should be

cancelled for three reasons:

(1) The appeal is without merit;

{2) Delay of the sale of the pvope~ty will result in
prejudice to Mr. Gervais anu to Jubilee;

{3) Mrs. Yewdale's acticns, 1including her current
appeal, are solely for the purpose of delaying the

sale of the property and constitute an abuse of the
bankruptcy process.

Counsel for Mrs. Yewdale refutes these assertions. He also
emphasizes the fact that, as a result of legal proceedings taken by

Mrs. Yewdale against I.C.B.C. and her former scolicitors with
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respect to Mr. Gervais' action against her, there is a reasonable
prospect that she may realize sufficient monies to enable her to
pay the full amount of the judgment against her without resort to
the sale of her property. These actions are set for trial on a
peremptory basis for three weeks in February, 1995. Counsel for
Mrs. Yewdale also submits that she will suffer hardship if she is

forced to vacate her home at her age and in her state of declining

health.

ANALYSIS

Section 195 of the Act

Section 195 of the Act provides as follows:

195. Stay of proceedings on filing of appeal -- Except
to the extent that an order or judgment appealed from is
subject tn provisional execution notwithstanding any
appeal the.efrom all proceedings under an order or

judgment appealed from shall be stayed until the appeal

is disposed of, but the Court of Appeal or a judge
thereof may vary or cancel the stay or the order for

provisional execution if it appears that the appeal is

not being prosecuted diligently, or for such other reason
as che Court of Appeal or a judge thereof may deem

proper.

[Emphasis added]
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cage was faulty in many respects. He submits that the property
should have been marketed on the multiple listing service; that it
should have been marketed as both subdivided property and as a
single estate property; that it should have been re-marketed after
the liability appeal was dismissed; and that there are appraisals
which indicate the property may be worth as much as 3 - 3.5 million
dollars. He also submitsg that when the Trustee took title to the
property, he listed its value as 2.5 million dollars and that

because this was entered on the computer system available to agents
and others, the transfer price may have acted to depress the market

value of the property, thus discouraging higher offers.

Coungel for the Trustee submits that there is no merit to the
appeal and notes that two Supreme Court justices have already
approved sales with full knowledge cf the marketing process.
Counsel also submitg that the affidavits filed on behalf of Mrs.
Yewdale with respect to the value of the property are suspect, as
is the suggestion that the Trustee's transfer of the property into
its name at a "no cash" price of 2.5 million dcllars was likely to
be interpreted in the market in such a way as to depress the value

of the property.

I note that the real estate agent who swore the key affidavit
on Mrs. Yewdale's behalf is Mrs. Yewdale's niece and that the

comparables which she has employed are properties fronting Deer
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IN THE COURT OF APPEAL OF NEW BRUNSWICK

Drapeau, C.J.N.B.

BETWEE N:

CYRENUS JOSEPH DUGAS Brigitte Sivret, Esge.
for the Appellant

APPELLANT
- and -

PRICEWATERHOUSECOOPERS INC. Peter T. Zed, Q.C.,

for the Respondent

B I S RN

RESPONDENT

DATE OF HEARING: June 5, 2003

DATE OF DECISION: June 6, 2003

Decision_ on Motion for an order cancelling a stay under s. 195 of the
Bankruptcy & Insolvency Act, R.S.C. 1985, ¢. B-3 and requiring security for
costs under Rule 58.10 of the Rules of Court

The Respondent Trustee in bankruptcy seeks an
order cancelling the stay of proceedings that arose by virtue
of s. 195 of the Bankruptcy & Insolvency Act upon the Appellant
bankrupt‘s appeal of a May 27, 2003 decision of Justice
Réginald Léger of the Court of Queen’s Bench. The Trustee

submits the order is warranted because the appeal lacks merit,
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irreparable harm will otherwise be inflicted upon the creditors
in bankruptcy and the balance of convenience tips the scales in
favor of its issuance. The Trustee seeks, as well, an order
requiring the appellant, Cyrenus Joseph Dugas, to post security

for costs under Rule 58.10 of the Rules of Court.

The Background

On August 23, 2002, a consent judgment £for the
sum of $2,100,000 was entered against Mr. Dugas. He paid
$50,000 of that sum upon the signing of the consent judgment
but has not made any further payments in satisfaction of the

judgment debt.

On October 28, 2002, Mr. Dugas made an assignment

in bankruptcy for the general benefit of creditors.

It would appear that Mr. Dugas’ only significant
asset is a crab-fishing license number 23622. On March 11,
2003, the Trustee filed a Notice of Motion in the Court of
Queen’s Bench seeking the following relief under Sections 67(1)

and 68 of the Act:

(a) That the revenue derived from the fishing
activities of the Appellant in the 2003 fishing
season are the property of the Appellant and
therefore divisible among his creditors, subject
to the provigions of Sections 67 and 68 of the
Bankruptcy and Insclvency Act, supra;

{b) That all zrevenue, derived from the fishing
activities of the Appellant be paid directly to
the Respondent who shall fix the amount to be
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paid to the Estate of the Appellant in
accordance with Section 68 of the Bankruptcy and
Insolvency Act, supra;

{c) That the Respondent be authorized to pay, from
the revenues received, all reasonable expenses
of the fishing activities;

{d) That the balance of funds be paid by the
Respondent to the creditors in respect of the
outstanding debt of the Appellant; and

(e) That, 1in the alternative, if the issues o©of the
amount to be determined pursuant to Section 68
of the Bankruptey and Insolvency Act, supra,
and/or the reasonable expenses of the fishing
activities of the Appellant cannot be
determined, that the zrevenues from fishing
activities from the 2003 fishing season be paid
into Court pending resclution of those issues.

i5] Sections 67(1) and 68 of the Act read as follows:

PART IV
PROPERTY OF THE BANKRUPT

67.(1) The property of a bankrupt divisible among his
creditors shall not comprise

(a) property held by the bankrupt in trust for any
other persorn,

(b} any property that as against the bankrupt is
exempt from execution or seizure under any laws
applicable in the province within which the
property is situated and within which the bankrupt
resides, or

(b.1) such goods and services tax credit payments
and prescribed payments relating to the essential
needs of an individual as are made in prescribed
circumstances and are not property referred to in
paragraph (a) or (b},
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but it shall comprise

(c) all property wherever situated of the bankrupt
at the date of his bankruptcy or that may be
acquired by or devolve on him before  This
discharge, and

{d) such powers in or over or in respect of the
property as might have been exercised by the
bankrupt for his own benefit.

68. (1) The Superintendent shall, by directive,
establish in respect of the provinces or one or more
bankruptcy districts or parts of bankruptcy districts,
the standards for determining the portion of the total
income of an individual bankrupt that exceeds that
which is necessary to enable the bankrupt to maintain
a reasonable standard of living.

(2) For the purposes of thisg sectilon,

{a) “total income” referred to in subsection (1)
includes, notwithstanding paragraphs 67(1) (b) and
(b.1), all revenues of a Dbankrupt of whatever
nature or gource; and

{b) a requirement that a bankrupt pay an amount to
the estate of the bankrupt is enforceable against
all property of the bankrupt, other than property
referred to in paragraphs 67(1) {(b) and (b.1).

{(3) The trustee shall

{(a) having regard to the applicable standards
established under subsection (1}, and to the
personal and family situation of the bankrupt, fix
the amount that the bankrupt is required to pay to
the estate of the bankrupt;

{p) inform the official receiver in writing of the
amount fixed under paragraph (a); and

{c) take reasonable measures to ensure that the
bankrupt complies with the requirement to pay.

(4) The trustee may, at any time, amend an amount
fixed under subsection (3) to take into account

2003 CanLH 48296 (NB CA)



(a) material changes that have occurred in the
personal or family situation of the bankrupt; or

{b) a recommendation made by the official receiver
under subsection (5).

(5) Where the official receiver determines that the
amount required to be paid by the bankrupt under

subsection () or (4) is substantially not in
accordance with the applicable standards established
under subsection (1), the official receiver shall

recommend to the trustee and to the bankrupt an amount
required to be paid that the official receiver
determines is in accordance with the applicable
standards.

(6) Where the trustee and the bankrupt are not in
agreement with the amount that the bankrupt 1is
required to pay under subsection (3} or (4), the
trustee shall, forthwith, in the prescribed form, send
to the official receiver a request that the matter be
determined by mediation and send a copy of the request
to the bankrupt.

{(7) ©On the request in writing of a creditor made
within thirty days after the date of bankruptc¢y or an
amendment referred to in subsection (4), the trustee
shall, within the five days following the thirty day
period, send to the official receiver a request in the
prescribed form that the matter of the amount the
bankrupt is required to pay under subsection (3) or
{4) be determined by mediation and send a copy of the
request to the bankrupt and the creditor.

{8) A mediation shall be in accordance with prescribed
procedures.

(9) Documents contained in a file on the mediation of
a matter under this section form part of the records
referred to in subsection 11.1(2}.

{10) Where

(a2} the trustee has not implemented a
recommendation made by the official receiver under
subsection (5),

{b) the issue submitted to mediation requested
under subsection (6) or (7)) 1is not thereby
resclved, or
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(c) the bankrupt fails to comply with the
requirement to pay asg determined under this
section,

the trustee may, or on the request of the inspectors,
any of the creditorsg or the official receiver shall,
apply to the court for the hearing of the matter, and
the court may, on the hearing, in accordance with the
standards established under subsection (1) and having
regard to the personal and family situation of the
bankrupt, by order, fix the amount that the bankrupt
is required to pay to the estate of the bankrupt.

(11} The court may fix an amount that is fair and
reasonable

{al as salary, wages or other remuneration for the
services being performed by a bankrupt for a
person employing the bankrupt, or

{b) as payment for or commission in respect of any
services being performed by a bankrupt for a
persocn,

where the person is related to the bankrupt, and the
court may, by order, determine the part of the salary,
wages or other remuneration, or the part of the
payment or commission, that shall be paid to the
trustee on the basis of the amount so fixed by the
court, unless 1t appears to the court that the
services have been performed for the benefit of the
bankrupt and are not of any substantial benefit to the
person for whom they were performed.

{(12) On the application of any interested person, the
court may, at any time, amend an order made under this
section to take into account material changes that
have occurred in the personal or family situation of
the bankrupt.

(13) An order of the court made under this section may
be served on a person from whom the bankrupt is
entitled to receive money and, in such case,

{a) the order bindg the person to pay to the
estate of the bankrupt the amount fixed by the
order; and

{b) if the person fails to comply with the terms
of the order, the court may, on the application of
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the trustee, order the person to pay the trustee
the amount of money that the estate of the
bankrupt would have received had the person
complied with the terms of the order.

(14) For the purposes of section 38, an application

referred to 1in subsection (10) is deemed to be a
proceeding for the benefit of the estate.

In the decision undexr appeal, Justice

directed that:

.. all revenues arising from the Bankrupt’s Cyrenus
Joseph Dugas crab fishing license # 23622 for the year
2003 be paid directly to the Trustee.

the Trustee pay immediately all reascnable bona
fide arm’s length expenses arising out of the ordinary
course of the fishing activitiesg including salaries.

the motion resume on the 2™ of July 2003 at 1:30
in Bathurst, NB or such other date as the parties may
agree in order to determine all unresclved issues
relating to the 2003 crab fishing activities including
reasonable expenses.

Mr. Dugas’ grounds of appeal are as follows

1. Le Jjuge de la motion a erré en droit et a
outrepasgsé sa compétence en acceptant dfentendre
la motion de 1l’intimé& sans que la procédure exigée
par l'article 68 de la Lol sur la faillite et de
1 insolvabilité soit, au préalable, respectée;

2. Le juge de la motion a erré en droit en concluant
que le permis de péche du crabe des neiges 2003 du
failli est un bien en vertu des dispositions de la
Lol sur la faillite et de 1’insolvabilité,
notamment les articles 2 et 7;

3. Le juge de la motion a erré en droit en concluant
que les revenues de l/entreprise reliés au permis
de péche du crabe des neiges 2003 du failli est un

Léger
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[2]

bien en wvertu des dispositions de la Loi sur la
faillite et de 1’inscolvabilité, notamment les
articles 2 et 7;

4. Le juge de 1la motion a erré en droit et a
outrepassé sa compétence en ordonnant gue le
syndic gére les revenues et les dépenses associés
au permls de péche du crabe des neiges 2003 du
failli.

Analysis and Decision

Rule 58.10 deals with security for costs on
appeal. Clause (b) of Rule 58.10 (1) invests the Motions Jjudge
with a very wide discreticon. Indeed, under that clause, the
judge may make an order requiring the appellant to post
security for costs whenever the judge is satisfied that “such
security ought to be provided.” Rule 58.10(2) provides that
unless the Court of Appeal orders otherwise, an appellant who
fails to comply with an order for security for costs is deemed
to have abandoned his or her appeal with costs to the

respondent.

In my view, an order for security for costs
should only be issued when it is required in the interests of
justice. It goes without saying that a key consideration in the
exercise of the judicial discretion recognized by Rule
58.10(1) (b) is the apparent strength of the grounds of appeal.
An appellant’s financial means or lack thereof may also come
into play. On that score, I note that judges have shown a great
deal of reticence in granting orders for security for costs
where the impecuniosity of the appellant is such that the

likely consequence of the order will be a deemed abandonment of
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an apparently meritorious appeal. That said, an appellant’s
impecuniosity would not necessarily preclude an order under
Rule 58.10(1) (b} if the appeal appears to have a very poor

chance of success or 1s vexatious.

[10] In the case at hand, the appeal 1is neither
frivolous nor vexatious. Mr. Dugas’ grounds of appeal pose a
serious challenge to Justice Léger’s jurisdiction to make the
impugned order on an application for relief under sections
67(1) and 68. They also pose a serious challenge to the Motions
judge’s conclusion that the revenues generated through Mr.
Dugas’ crab-fishing license are avallable for distribution
among the creditors in bankruptcy. Mr. Dugas submits that the
conclusion in question is at odds with Justice Léger’s
acceptance of the proposition that the license itself, being
exempt from seizure, is not divisible property for the purposes

of Section 67(1).

f111] Moreover, Mr. Dugas resides in the Jjurisdiction

and is gainfully employed.

[12] I am not satisfied that security for costs ought
to be provided. Accordingly, I dismiss the Trustee's motion for
an order under Rule 58.10. I now turn to the motion for an

order lifting the stay imposed by s. 195 of the Act.

[13] Under s. 195, all proceedings under an order or
judgment appealed from are stayed until the disposition of the

appeal. Section 195 goes on to provide that a judge of the

2003 CanLl 48296 (NB CA)
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[16] The moticn for an order under Rule 58.10({(Security
for Costs on Appeal) is dismissed. The motion for an order
cancelling the stay arising from the operation of s. 195 of the

Act is allowed. There will be no order of costs on the motion.

J. ERNEST DRAPEAU, C.J.N.B.
Court of Appeal of New Brunswick

2003 Canlll 48296 (NB CA)
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[6] However, in Amex Bank of Canada v. Toronto Dominion Bank (1996), 181 AR. 279
(C.A)) at paras. 7-11, Hunt J.A. noted that, while all or part of the tripartite test may be relevant, the
discretion granted by s. 195 1s broader. Accordingly, a contextual approach is appropriate, meriting
consideration of all the facts of the case. Consistent with this approach, courts considering
applications to cancel a s. 195 stay have focused on relative prejudice to the parties and the interests
of justice generally: Yewdale, supra at paras. 21-27; Re Duga« supra at paras. 14-15; RBI Plastic
Inc. v. Sport Maska Inc., [2005] N.B.J. No. 542 (C.A.) at paia. 4; Marmot Concrete Equipment
Ltd. v. Whissell (1996), 40 Alta. L.R. (3d) 231; Kubota Canada Ltd. v. Case Credi* T.td.. 2004
ABCA 41 at paras. 17-20.

[7] In this case, it is difficult to evaluate the merits of the appeal in a meaningful way, as the
reasons for judgment have been reserved. However, this is not an impediment to lifting the stay
because other considerations may predominate.

(8] Alger contends that Glenwood’s creditors would suffer irreparable harm if the stay is not
lifted and tl.. determination of the fraudulent preference challenges does not proceed. Whether or
not the transactions are set aside, a decision will have a significant and material impact on the terms
of the proposal Glenwood must make to its creditors by May 18, 2006. With a stay in place, the
challenges cannot be decided, a proposal cannot be made before the May 18, 2006 deadline, and
Glenwood will be deemed to have made an assignment in bankruptcy. Creditors, and particularly
unsecured creditors, will be prejudiced. While it is possible that the fraudulent preferences could be
challenged in the bankruptcy proceedings, there is no guarantee that the trustee or an individual
creditor would do so, and no assurance that unsecured creditors would share in the proceeds, should
the challenges be successful.

(9] After Eight and Moore note that a pronouncement on their preliminary objection concerning
the interim receiver’s jurisdiction to mount the challenges is of significant importance. They contend
that lifting the stay and allowing a determination of the fraudulent preferences to proceed would
render any appeal judgment on the preliminary objection nugatory. However, lifting the stay will
not diminish the significance of ajudgment. A fter Eight’s and Moore’s appeal would not be delayed
or hampered, nor would an appeal judgment on that issue be hollow. If they are successful on
appeal, the bankruptcy judge’s determination of the fraudulent preferences would be set aside. While
After Eight and Moore would incur unnecessary costs defending the fraudulent preference
challenges, these are quantifiable, monetary costs, and their recovery could be ordered. Moreover,
there is actually a possibility of economy, as appeals from the uismissal of the prel.....nary objection
and from the decision on the fraudulent preferences (should the decision be appealed), could be
consolidated, heard at the same time and based on one set of appeal documents.

2006 ABCA 121 (CanLll)
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[10]  After Eight and Moore ~'so suggest that, instead of proceeding with the challenges at this
time, Glenwood could make a conditional proposal to creditors, setting out different allocations
depending on whether the challenges are or are not successful. The difficulty is that the challenges
are not an all or nothing proposition; all, part of, or none of either transaction could be set aside,
making for a myriad of financial possibilities and introducing unnecessary complexity into the
proposal. Additionally, creditors wou.d be placed in a position of uncertainty because they might
support the proposal if the transactions were set aside, but be willing to assign the company into
bankruptcy if they were not. In this case, given the value of the transactions compared to the value
of Glenwood’s other assets, this would be prejudicial to creditors.

[11] After Eight and Moore also assert that it is unfair to use Glenwood’s assets to fund litigation
that has not been approved by a majority of creditors, which is the way litigation would be handled
in bankruptcy proceedings. However, the interim receivershin process is court-supervised, and After
Eight and Moore have already complained about this use v. funds to the bankruptcy judge. They
contested an interim payment of costs to the receiver on that basis, and have appealed the bankruptcy
judge’s order for an interim payment that includes costs incurred in connection with challenging the
alleged frandulent transactions. That issue will be dealt with in due course by the Court of Appeal
and there is no immediate prejudice to After Eight and Moore.

[12]  Iconclude that Glenwood’s creditors would suffer irreparable harm if the stay is not lifted,
the balance of convenience favours lifting the stay and such an order is in the interests of justice.
Accordingly, I order that the stay of the fraudulent preference proceedings be cancelled. [ note that
After Eight and Moore consent to lifting the stay on the other orders they have anpealed, namely the
May 8, 2006 extension order and the payment out of $300,000, and the stays v, those proceedings
are also cancelled.

Application heard on April 6, 2006

Reasons filed at Calgary, Alberta
this 11th day of April, 2006

Fruman J.A.

2006 ABCA 121 (CanLll)
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DECIm1ON

I Introduction

Dynamic Transport Inc. and Dynamic Transport Corp. appeal the decision
which denied their application for an extension of time to file a proposal pursuant to s.
50.4(9) the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3. The decision was
delivered orally by a Ce .. of Queen’s Bench judge on August 31, 2016 and Notices of
Appeal were filed on September [, 2016. The Corporations each filed a Notice of
Intention to make a proposal on July 13, 2016 and their motions for an extension of time

were filed August 12, 2016, within the initial 30 day period to file a proposal.

Had the judge’s decision been the end of things, the Corporations would
have been deemed to have made an assignment in bankruptcy, as a consequence of
having failed to file a proposal with the official receiver within the 30 day period for
doing so (or within an extension thereof), pursuant to s. 50.4(8)(a). aaditionally, the stay
of proceeding that arose under s. 69, .. aen the Corporations initially filed their Notices of
Intention, would have ended as a consequence of the resulting bankruptcy, pursuant to s.
69(1). However, the Corporations maintain that the stay of proceedings, which arose
autematically under s. 195 when they filed their appeals, meant that, pending appeal, they
were not decmed to have made an assignment in bankruptcy and the s. 69 stay did not

end but rather continued.

Three respondents in the appeal, all lessors of equipment, Penske Truck
Leasing Canada Inc., Daimler Truck Financial, a business unit of Mercedes-Benz
Financial Services Canada and Laurentian Baun of Canada (and LBEL Inc), filed
Notices of Motion dated October 13, 13 and 19, 2016 respectively. There is some
variation in the relief sought by the moving parties but I would . _raphrase the relief

requested from this Court as follows:

1.  a declaration that the filing of the Notices of Appeal
by the Corporations did not, pursuant to s. 195, (a)
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continue the stay, which arose pursuant to s. 69, nor
(b) limit the rights of the Corporations’ creditors
under s. 65.1;

2. altematively, an order lifting t+- stay as against all
creditors (and in the further anernative, an order
lifting the stay as against the moving parties),
pursuant to s. 195; and

3. an order expediting the hearing of the appeal,
pursuant to Rule 62,18 of the Rules of Court.

The extent of the stay arising under s. 195 and the authority of this Court,

or a single judge thereof, to vary or cancel the stay is prescribed by the section as follows:

195. [...] all proceedings under an order  195[...] toutes les procédures exercées en
or judgment appeale” from shall be  vertu d’une ordonnance ou d’un jugement
stayed until the appeal 15 disposed of, but  dont il est appelé s_..t suspendues jusqu’a
the Court of Appeal or a judge thereof ce qu’il soit disposé de 1’appel; mais la
may vary or cancel the stay [...} if it Cour d’appel, ou un juge de ce tribunal,
appears that the appeal is not being peut modifier ou annuler la suspension [...]
prosecuted diligently, or for such other  s’il apparait que ’appel n’est pas poursuivi
reason as the Court of Appeal or a judge  avec diligence, ou pour toute autre raison
thercof may deem proper. qui peut étre jugée convenable.

The Corporations consent to the request for an order expediting the
hearing of the appeal. Rule 62.18 allows the Court, or judge thereof, to order, “in special
circumstances and in consultation with the Chief Justice” n early hearing of an appeal
and to give any necessary directions. Following the October 28, 2016 hearing, the partics
were advised on Monday, October 31, 2016 that: (i) the hearing of the appeals were
ordered to be held on November 30, 2016: and (ii) the sta, .7as terminated in relation to
the ~mipment of Penske Truck Leasing Canada Inc. for which the lease terms had
expired. Directions were given respecting perfecting the appeals and filing of

submissions. These are the reasons for those decisions.

There would typically be little neced to expand upon the “special
circumstances” that warrant an order for an early hearing of the appeal. However, the

circumstances in this case flow from the compressed time periods that are integral to the
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scheme of the Act respecting proposals and they are also background to the other relief
requested by the moving parties. For this reason, and before addressing the other relief
sought by the moving parties, I will briefly address the relevant provisions of the Act

respecting proposals, as well as the related submissions by the parties.

The provisions which address an insolvent making a proposal to its
creditors, under Division I of Part III of the Act, establish rights and obligations that seek
to balance the interests of all those affected by the process. An insolvent’s opportunity to
make a proposal to its creditors, following the filing £ a Notice of Intention to make a
proposal, is facilitated by the stay of proceedings that arises under s. 69 on the filing of
the notice (and, as also relevant to this case, it is likewise facilitated by the limitation of
certain rights against the insolvent person, under s. 65.1). However, the insolvent also has
obligations, which include the filing of a cash flow statement (along with the relawed
reports of the insolvent and his trustee) within 10 days and the filing of a proposal within
30 days (or within an extension granted by the court). Failure to meet these obligations
will result in the insolvent being deemed to have made ~ assignment in bankruptcy (s.
50.4(8)(a)) and, on bankruptcy, the s. 69 stay ends. The 30 day period for making a
proposal may be extended by the court for a period of up to 45 days, with further
extensions of up to 45 days, but only to a maximum of five months. On each application
for an extension, the insolvent is required to satisfy the court that it is acting in good faith
and with due diligence, it would likely be able to make a viable proposal and no creditor
would be materially prejudiced if the extension were granted. From the filing of the
Notice of Intention, the insolvent is to have a trustee, which has its own independent
obligations under the Act, including, to monitor and report on the insolvent’s business
and financial affairs. The Act also provides creditors with the right to apply to the court
for an order terminating the time for the insolvent to make a proposal or, if affected by
the stay of proceedings, to apply to the court for an order terminating the stay as against

the creditor.

As the moving parties point out, absent an early hearing of the appeal, it is

likely the Corporations’ appeal would not be heard until after the maximum possible time
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under the Act for making a proposal has passed. There was no dispute that the Act would
not permit extensions beyond January 12, 2017, being five months from Aug...t 12, 2016.
The Corporations’ dismissed motion for an extension was filed on August 12, the end of
the initial ¢ day period. Had the request been granted, the time to make a proposal
would have been extended by up to 45 days — a maximum of Se=~*~~ber 27. Since filing
their appesals, the Corporations have filed new motions requesting a second extension but,
for some reason, those motions have not been scheduled to be heard. It ...y be that
confusion regarding tl.. Corporations’ status and obligations pending appeal played a
role. In any event, at the time of the hearing of these motions, the appeal had not been
perfected and it seems all parties had accepted that the time to perfect is late November -
being 30 days after the transcript of the August 26 hearing was filed (which occurred a
few days prior to the October 28 hearing). As a result, without an order for the early
hearing of the appeal, I agree that it is likely the appeal would not be heard until the

maximum permissible time for the Corporations to file a proposal had passed.

The ordinary course of business approach to the appeals, until the motions
of the three moving parties, scemed consistent with the submissions that the Corporations
were content to take the benefit of a stay pending appeal and, in the ...;antime, avoid any
of the obligations imposed on an insolvent under the Act. One of the moving partics
described the inequity resulting from the Corporations’ appeal in these words: “It is
inequitable that a debtor be permitted to use the filing of an appeal of a refusal to grant an
extension in order to maintain a Stay of Proceedings for a period substantially longer than
that which would have been granted were the debtor to have been +..._cessful in the first
instance”. Another submits: “In short, DTI appears to take advantage of the protections
offered under the BIA, without following any of the requirements or restrictions placed

on DTI by the same legislation™,

Despite assertions of inequity as a consequence of a stay pending the
appeals, the moving partics do not submit the Corporations’ appeal is “not being
prosecuted diligently” (being the only specifically identified basis in s. 195 for

terminating or varying a stay). When asked about the lack of urgency in procee*“1g with
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the appeal, counsel for the Corporations explained that they had been prepared to move
quickly on the appeal, and perfect without a transcript of the hearing since wcte was no
viva voce evidence, but the moving parties, or some of them, required a transcript for the

appeal. This explanation was not disputed.

It is abundantly clear that the circumstances warrant an early hearing. In
fact, it is difficult to imagine in a situation such as the present where it would not be
appropriate to request an ....ly hearing of an _peal, either with or shortly after the filing
of the Notice of Appeal. At the hearing, counsel on both sides of this matter referred to
Justice Farley’s commo~ reference to bankruptcy proceedings as being “real time
Liugation”. This observation recognizes much more than the reality that paries are
frequently required to prepare for and respond to proceedings, affidavits ctc. with little
notice. It recognizes that while litigation inv ..ving the insolvent proceeds, the insolvent
and many other persons who are affected by the litigation often continue to deal with one
another on an ongoing basis. It also recognizes that to achieve the objectives of the Act, to
maintain the balance sought to be achieved by the rights conferred and ohligations
imposed, all involved in the litigation, including courts, must move quickly. Capturing
the interdependence of issues in circumstances of insolvency and the desirability of
litigation being pursued and heard on a timely basis, including appeals, in order to
provide clarity and certainty in relation to ongoing matters, Farley J. said in Carada v.
Curragh Inc., [1994] O.J. No. 1452 (Ont. Ct. 1) (QL):

1 would observe the following: I dealt with Westlake,
supra, in my April 3, 1994 decision. I wo'1 rei.__ate
that if the parties interested in this matter tew that they
needed a rather speedy determination of whether I was
right or wrong in this decision (I would certainly
welcome the views of the Court of Appeal particularly
since we are dealing in “uncharted waters™) I would
have thought it helpful to have perfected the appeal and
obtained an expedited hearing date. I would observe
that the Court of Appeal has been extremely co-
operative “~ dealing with appeals from the Commercial
List within a very tight time frame where the litigation
is truly “real time litigation™. [para. 5]
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The circumstances of the parties were not fixed at the time the Notices of
Appeal were filed on August 31 nor are ongoing rights and obligations under the Act
stayed by s. 195. 1t is evident from the claims and submissions made by the moving
parties that, but for the appeal, some of such claims could and likely would have been
advanced in the Court of Queen’s Bench, sitting in bankruptcy. Such rights and
obligations ought not to be frustrated by a lack of clarity or delay. Time truly is of the

€8sence.

Quite simply, in the present case, had a request for an early hearing been
made, it may have been possible for there to have been a disposition and a clear path
forward, prior to the expiry of the initial period of extension requested by the
Corporations. Had that been the case, regardless of the outcome of the appeal, the result

would have been more cc...istent with the scheme of the proposal provisions of the 4ct.

What follows are my reasons for not ordering the other relief requested by

the parties (except in relation to equipment where the lease terms had expired).

1l Request for a Declaration/Qrder that .. 195 does not: Continue the Stay of

Procecdings. under s. 69 or Limit the Rights of Creditors, _under s. 65.1

A. Declaration that s. 195 does not continue the Stay of Proceedings under s. 69

I will not _._nt the moving parties request for a decl_. ation or order that
the s. 69 stay ended on August 31, 2016 and did not continue as a consequence of the
appeal, pursuant to s. 195, The making of suct - declaration ought only to be made by a
panel of this Court since it is inconsistent with the implicit acceptance of this Court that
an appeal, of a decision which terminates or denies a request for an extension of the time
to file a proposal, stays the otherwise resultii., deemed assignment in bankruptcy of the
insolvent and the consequential termination of the s. 69 stay, pursuant to s. 195 (see:
Doaktown Lumber Ltd. v. BNY Financial Corp. Canada (1996), 174 N.B.R. (2d) 297,
[1996] N.B.J. No. 110 (C.A.)X(QL) and, for an explicit determination to that effect, see:
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Russell J. of the Court of Queen’s Bench in the same matter, Doaktown Lumber Ltd., Re
(1995), 169 N.B.R. (2d) 213, [1995] N.B.I. No. 488 (QL)).

In Doaktown Lumber, the company made its initial application for an
extension of the time to file a proposal, pursuant to s. 50.4(9). At the conciusion of the
hearing, Doaktown Lumber’s largest creditor, BNY ©“~ancial Corp., made an oral motion
for the termination of the time to file a proposal, pursuant to s. 50.4(11), on the basis that
it would not support any proposal that might be made by Doaktown Lumber. Turnbull J.
allowed BNY’s motion and effectively dismissed Doaktown Lumber’s motion to extend

time.

Doaktown Lumber appealed to this Cowrt. It claimed the s. 69 stay of
proceedings, which existed prior to the motion judge’s decision, continued pending
appeal, pt.__uant to s. 195. By motion, BNY sought leave of this Court to obtain an order
that there was no stay resulting from the appeal or, alternatively, an order terminating the
stay, pursuant to s. 195, Ayles J.A. denied BNY’s motion to cancel the stay ~-d, after
considering the criteria under s. 195 for cancelling or varying the stay, he imposed
conditions on its continuation. While there was no express rejection of BNY’s
submission that s. 195 stay did not result in the continuation of the s. 69 stay, this is

implicit from the decision.

While the hearing of appeal was pending, Lsoaktown Lumber applied to
the Court of Queen’s Bench to request a second 45 day extension of time to file a
proposal. Presumably, this was done on the assumpticn that if it was successful in the
Court of Appeal the best it could achieve was a first extension (that is, the extension that
had been denied) and the appeal did not relieve Doaktown Lumber from th~ ~ngoing
obligation to meet the requirements of the Act. However, the motion judge concluded he
did not have jurisdiction to consider the request for a second extension while an appeal
was pending in connection with the first extension. At this hearing, BNY again asserted
that there was no stay under s. 195. Russell J. expressly rejected this submission,

concluding;
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The effect of the Notice of Appeal coupled with section
195 of the Act is, in my view, to place the applicant - the
same position it was immediately before Turnbull, J.7s,
decision was rendered on September 8th. To conclude
otherwise would be to render the Court of Appeal
powerless or ineffective t0 remedy an inappropriate
decision by a motions judge. I say that without commenting
on the merits of each side’s position or **~ validity of the
September 8th decision.

Accord..._.,, the matter of an extension being before the
Court of Appeal, I conclude this Court does not have
Jjurisdiction to hear this motion. [paras. 15-16]

Later, at the hearing of its appeal, Doaktown Lumber advised that since
filing the appeal it had made a proposal which had been accepted by its creditors,
including by BNY. This Court was also advised, by BNY, that it __nsented to Doaktown
Lumber’s appeal. In allowing the appeal, the following reference is made to Ayles J.A.’s

earlier decision to deny BNY’s request to cancel the stay:

Section 195 of the Aer provides for the stay of all
proceedings under an order or judgment that is appealed to
this Court. That section does provide, however, that the
Court of Appeal or a judge thereof may:

..vary or cancel the stay or the order for
provisional execution if it appears that the appeal is
not being prosecuted diligently, or for such other
reason as the Court of Appeal or a judge thereof
may deem proper.

On September 21, 1995 a judge of this Court, Ayles, J.A.,,
refused a motion by BNY to cap~~! the stay of proceedings
that became effective when wooaktown appealed the
decision of the motions judge [....] [paras. 3-4]

Also worth noting is that this Court exercised the authority under the Act
to extend the time for filing a proposal by the full five month period permitted by the Act.
The Court said:
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[...] In allowing the appeal, however, there is a revival of
the issue of whether Doaktown’s Trustee should be granted
an extension of time to file a Proposal in order to avoid the
consequences of a deemed assignment under s. 50.4(8) of
the Act [...] [para. 9]

[...]

* ~cordingly, in the circumstances of this case, I would find
tuat this court has the power to grant extensions of time in
accordance with s. 50.4(9) that do not exceed “in t-~
aggregate five months after the expiration of the 30 day
period...” [para. 13]

Implicit in Doaktown Lumber is the recognition that the appeal of a
decision terminating the time to file a proposal (and effectively dismissing a request to
extend time) stays, by virtue of s. 195, both a deemed assignment in bankruptcy pursuant

to 5. 50.4(8) and the termination of an existing s. 69 stay.

The moving parties submit that Doakfown Lumber should not be
followed. They submit that s. 195 does not operate to continue the status quo — it does not
continue the s. 69 stay that arose when the Corporations initially filed their Notices of
Intention. They rely on Caslexa Construction Inc. (Re), [1996] O.J. No. 1502 (C.A)
(QL). In this case, a petition in bankruptcy had been filed against Caslexa. The petition
was scheduled to be heard on April 29, 1996. By motion, Caslexa sought a stay of the
hearing. Its request was denied on April 16 and it filed an appeal of that decision on April
24. On April 25, creditors filed a motion asking for an order cancelling the stay, pursuant
to s. 195 or, in the alternative, for declaration that s. 195 did not operate to stay the
hearing of the petition. Anstin J.A. reasoned that, since the court had refused Caslexa’s
request for a stay, there wae no “proceedings” under the order appealed and “nothing
upon which the stay mandated under s. 195 could operate” and thus, no stay. It was

decided, in the alternative, that if this interpretation was wrong, the stay was cancelled.

The moving parties made different submissions on what, if anything, was

stayed by s. 195. The result is different submissions on the status of the Corporations as
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o1 Augpst 31, 2016, Two moving parties acknowledge s. 195 can reasonably be seen as
staying or postponing the Corporations’ deemed assignment in bankruptcy (pursuant to s.
50.4(8)), but they submit that it does not prevent the terminal..a .. the s. 69 stay. The
other moving party submits that s. 195 does not stay the deemed assignment in
bankruptcy, and thus the Corporations are bankrupt, notwithstanding the appeal. This
distinction is interesting since s. 69(1) provides that the stay terminates on the filing of a
proposal or “the bankruptcy of the insolvent person™. Thus, a stay of the bankruptcy
would avoid the consequential termination of the stay under s. 69(1). Also, it is difficult
to imagine how such an interpretation of s. 195, where the deemed assignment is stayed
but the termination of the s. 69 is not, would achieve the objective of a stay on app--"

that, in practical terms, is not illusory.

While there were no submissions on this point, it is my view Doakiown
Lymber cannot be distinguished on the basis that it involved the appeal of both an
affirmative order terminating the time to file a proposal and the dismissal of the motion to
extend time to file a proposal. In either case, the resulting bankruptcy occurs by operation
of s. ©1.4(8), as a consequence of the failure to file a proposal within the time permitted.
From the perspective of the insolvent, there is little practical difference, in terms of
consequences, between an order terminating the time to file a proposal and an order
denying a request to extend the time to do so. Either way, both result in the lack of time
and preclude the filing of a proposal which leads, in the absence of a stay under s. 195, to
an assignment in bankruptcy and an end of the s. 69 stay. The resulti~~ practical inability
of the Court of Appeal to remedy an error on appeal formed the basis for Russell J.°s

interpretation in Doaktown Lumber.

Suffice it to say, based on this Court’s decisions in Doaktown Lumber, 1
will not declare that the Corporations’ appeals did not continue, pursuant to s. 195, the

stay which arose in July 2016 pursuant to s. 69.

For the purposes of the alternative relief sought in this motion, I will

proceed on the assumption that the stay continues, pursuant to s, 195,
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B. Declaration that s. 195 does not limit the Rights of Creditors under s. 65.1

This Court is requested to make a declaration that 5. 195 does not limit the

rights of the creditors under s. 65.1.

Section 65.1 provides that, after an insolvent has filed a Notice of
Intention to make a proposal, any person who has an agreement with the insolvent,
including a security agreement, is precluded from terminating or amending such
agreement by rcason only that the insolvent has filed a Notice of Intention (or is an
insolvent). This statutory limitation on the exercise of contractual rights is in addition or
supplemental to the stay that arises under s. 69 on the filing of a Notice of Intention. (For
a rejection oI tne position that the s. 65.1 statutory restriction on terminating or amending
agreements is not necessary (or is redundant) since termination or amendment is also
precluded by the more general s. 69 stay, see: Canadian Petcetera Limited Partnership v.
2876 R Holdings Ltd., 2010 BCCA 469, [2010] B.C.J. No. 2065.)

The limits on contractual rights under s. 65.1, not surprisingly, are not
absolute, Both ss. 69 and 65.1 give the court the authority to grant relief from their
operation. As mentioned above, s. 69.4 allows the court, on application, to declare that
the stay ceases to operate where a material prejudice is established. Similarly, s. 65.1(6),
allows the court to declare that the limitation on rights under s. 65.1 does not apply (or
applics only to the extent ordered by the court) where an applicant establishes the

limitation of rights “would likely cause it significant financial hardship”.

Relevant in this case is what may be described as a limitation or exception
arising from the scope of the limitation on rights provided for in s. 65.1. Section 65.1(4)
expressly provides that the limitation of rights under s. 65.1 does not prohibit a person
from requiring the insolvent to make immediate payment for goods, services or use of
Icased or licensed property provided after the filing of the Notice of Intention. This
provision received a great deal of attention since the Corporations have not made the

lease payments to any of the moving parties since the filing of the Notices of Intention.
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It is my opinion that, like s. 69, the limitation on rights under s. 65.1
continues to apply pending appeal, pursuant to s. 195. However, s. 195 does not stay the
operation of the Ac? in relation to the insolvent and it does not limit the ongoing rights of
creditors under either of these provisions. Based on the claims of the moving parties, the
Court of Queen’s Bench, exercising its original jurisdiction under s. 183, could have
determined such rights of the parties at any time sin~~ Tuly 2016. In these motions, when
exercising the authority of a single judge under s. 195, it is appropriate to consider the
underlying circumstances raised by the parties in connection with s. 65.1 as part of the s.
195 analysis which follows, and not to independent!v determine the party’s rights under
s.65.1.

III. Termination of the Stay

The moving parties request this Court terminate the stay in relation to all

creditors of the Corporations, pursuant to s. 195, or altematively, in relation to them.

As noted above, the moving parties do no  llege “the appeal is not being
prosecuted diligently” by the Corporations. The moving parties sub..__t this Court should
exercise the residual authority under s. 195 to terminate the stay and, in doing so, be
guided by the principles and criteria set out in s. 69.4 (termination of stay) and s. 65.1 {re:
wmnitation of rights). Blended with these submissions is the suggestion that this Court
ought to make orders under those provisions, thus exercising the power of a court of
original jurisdiction under s. 183(1) of the Act. While the exercise of the authority to
terminate under s. 195 requires an analysis and consideration of factors and
circumstances that are common to these sections, the required analysis, and the factors

and circumstances to be weighed, are not identical.
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Corporations if the stay is lifted. The evidence supports a recognition that lifting the stay
would in all likelihood preclude the making of a proposal and lead to the inevitable
bankruptcy of the Corporations.

£39] The residual discretion conferred on this Court by s. 195 required a broad,
contextual consideration of all the facts, The actions of the Corporations made a decision
to maintain the stay much more difficult than would otherwise have been the case.
However, considering all the facts and knowing also that it was possible for the appeals
to be heard within 30 days, it was my opinion that the balance of convenience favored
dismissal of the motions to terminate or varv the stay pending appeal, either against all

creditors or the moving parties.

Iv. Disposition

[40] For these reasons, I dismissed the motions, except for ordering that:

1. the hearing of the appeals be held on November 30,
2016 at 10:00 a.m.; and

2. the stay be terminated in relation to that equipment of
Penske Truck L.easing Canada Inc. where the lease
terms had expired, as claimed in paragraph (d) of its
Notice of Motion.

[41] The parties will bear their own costs.

Pursuant to ss. 24(2) and 25 of the Official Languages Act, SN.B. 2002, c. 0-0.5, these
reasons were released, prior to the November 30, 2016 hearing of the appeal, in one
official language and thereafter, are to be released in the other official language, at the
earliest possible time.
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voulue, qu’elle sera vraisemblablement en mesure de faire une proposition viable et que
la prorogation ne saurait causer de préjudice sérieux  I’un ou I’autre des créanciers. A
compter du dépdt de son avis d’intention, la personne insolvable doit avoir un syndic,
lequel est tenu a ses propres obligati___s sous le régi...- de la Loi, dont celles de surveiller
les affaires et les finances de la personne insolvable et de produire des rapports su~ "~ur
état. Enfin, la Loi reconnait 3 un créancier le droit de demander au tribunal une
ordonnance mettant fin au délai dont dispose la personne insolvable pour faire une

Aa

proposition ou, s’il est touché par la suspensior s procédures, le droit de demander une

ordonnance annulant la suspension & son égard.

Comme les auteures des motions 1’ont fait remarquer, 1’audition des
appels des sociétés, sans son devancement, aurait probablement eu lieu aprés que le délai
maximal accordé par '~ Loi pour présenter une proposition se serait écoulé. Il n’était pas
contesté que la Loi ne permettrait de prorogations que jusqu’au 12 janvier 2017, terme de
la période de cinq mois ayant débuté le 12 aoiit 2016. Les motions en prorogation rejetées
avaient €t déposées le 12 aoiit, i la fin du délai initial de trente jours. Si elle avait été
octroye€e, la prumogation du délai de présentation d’une proposition I’aurait repoussée de
quarante-cing jours tout au plus — au 27 septemc— au plus tard. Aprés le dépdt de leurs
appels, les sociétés ont présenté de nouvelles motions par lesquelles elles sollicitaient une
deuxiéme prorogation, mais, pour un¢ raison ou pour une autre, ces motions-1a n’ont pas
été mises au rdle. Il est possible qu'une certaine confusinn guant a la situation et aux
obligations uc> sociétés appelantes, en attendant les appels, y soit pour quelque chose.
Quoi qu’il en soit, lorsque les présentes motions ont été entendues, 1’appel n’avait pas été
mis en état et toutes les parties convenaient, semble-t-il, que ’échéance de mise en état
arriverait fin novembre — soit trente jours aprés le dép6t de la transcription de I’audience
du 26 aoiit (survenu quelques jours avant I"audience du 28 octobre). J’admets donc que,
sans une ordonnance prescrivant une audition devancée, [’appel n’aurait probablement
pas été entendu avant que soit écoulé le délai maximal qui pouvait étre accordé aux

sociétés appelantes pour déposer une proposition.
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auquel est partie la personne insolvable, ¢lle et de nombreuses autres personnes touchées
par le litige continuent d’avoir affaire les unes aux autres. Elle exprime également que,
pour que les objectifs de la Loi soient atteints, pour que soit maintenu I’équilibre que la
Loi tente de réaliser par les droits qu’elle confére et les obligations qu’elle impose, tous
ceux qui interviennent dans le litige, y comnris les tribunaux, se doivent d’agir
promptement. Le juge Farley, dont les motifs traduisent 1’interdépendance des questions
litigieuses en suaation d’insolvabilité et 1’opportunité de poursuivre et de juger sans
retard les procédures, y compris les appels, afin que clarté et certitude soient apportées
aux affaires en cours, a indiqué, dans Carnada c¢. Curragh, [1994] O.J. No. 1452
(CJ.Ont)(QL):

[TRADUCTION]

Je ferai observer ce qui suit : j’ai examiné I’arrét Westlake,
précité, dans ma décision du 3 avril 1994. Je répéte que, si
les parties intéressées estimaient qu’il leur fatlait que le
bien-fondé de ma décision soit tranché plutét rapidement
(je saurais certainement gré a la Cour d’appel de ses vues,
d’autant plus que nous avangons en [TRADUCTION]
« terrain inconnu »), il aurait été utile, je pense, de procéder
4 la mise en état de 'appel et de demander une audition
accélérée. Je ferai remarquer = la Cour d’'appel s’est
montrée te... & fait disposée a tramer a trés bréve échéance
les appels interjetés d’affaires du rdle commercial lorsque
le litige est véritablement un [TRADUCTION] « litige en
temps réel ». [par. 5]

La situation des parties n’était pas arrétée au moment ou les avis d’appel
e+ 6té déposés, le 31 aoiit, et les droits et Ies obligations que prescrit 1a Loi ne sont pas,
non plus, suspendus par application de I’art. 195. Vu les demandes et Ies observations des
auteures des motions, il est manifeste que, n’¢ft été 'appel, Ta Cour du Banc de la Reine,
siégeant en matiére de faillite, aurait pu étre saisie de certaines des demandes et 1’aurait
probablement été. L’exercice de ces droits et I’acquittement de ces obligations ne doivent
étre compromis ni par un manque de clarté ni par des lenteurs & agir. Le temps pres-=

véritablement.
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BNY a affirmé, encore une fois, qu’il n’y avait pas suspension par application de

I’art. 195. Le juge Russell a expressément rejeté cette prétention et conclu en ces termes :

[TRADUCTION]

A mon sens, I’avis d’appel, dans le contexte de I’article 195
de la Loi, a pour effet de " cer la requérante dans la
situation dans laquelle elle se trouvait immédiatement avant
que le juge Tumbull ne rende sa décision du 8 septembre.
Arriver 4 une autre conclusion aurait pour effet d’enlever a
la Cour d’appel le pouvoir ou la capacité¢ de corriger une
décision inacceptable d’un juge saisi des motions. Je fais
cette affirmation sans me prononcer sur ' bien-fondé de la
position de chacu... des parties ou sw la validit¢ de la
décision du § septembre.

Par conséquent, la Cour d’appel étant saisie de la question
d’une demande de prorogation, je conclus que la présente
Cour n’est pas compétente pour entendre la pr*--nte
motion. [par. 15 et 16]

Par la suite, lors de ’audition de son appel, Doaktown Lumber a informé
la Cour qu’elle avait fait, aprés le dépdt de 1’appel, une nronosition qui avait été acceptée
par ses créanciers, y compris BNY. De méme, BNY a informé la Cour qu’elle consentait
a ce que I’appel de Doaktown Lumber soit accueilli. Notre Cour a accueilli ’appel et a
fait référence 4 la décision antérieure du juge d’appel Ayles, qui avait rejeté la demande

de BNY ¢n annulati la suspension :

[TRADUCTION]

L’article 195 de la Loi prévoit la suspension de to*o< les
procédures exercées en vertu d’une ordonnance ou u un
jugement dont il est appelé devant cette cour. Toutefois, cet
article prévoit aussi que la Cour d’appel ou un juge de ce
tribunal peut :

[...] modifier ou annuler la suspension ou
I"ordonnance d’exécution provisoire s’il apparait
que I’appel n’est pas r~rsuivi avec diligence, ou
pour toute autre raison qui peut &tre jugée
convenable.

Le 2! septc...ore 1995, un juge de cette Cour, le juge Ayles,
a rejeté une mr*~n dans laquelle BNY sollicitait
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I’annulation de la suspension des procédures qui avait pris
effet lorsque Doaktown avait interjeté appel de la décision
du juge saisi des motions [...] [par. 3 et 4]

Il est & noter aussi que notre Cour a exercé le pouvoir, conféré par la Loi,
de proroger le délai de dép6t d’une proposition du total de ci~~ mois autorisé par cette

loi. Extrait de nos motifs :

[...] Cependant, le fait que j’accueille Pappel fait renaitre la
question de savoir si le syndic de Doaktown devrait obtenir
une prorogation du délai imparti ~oar déposer une
proposition afin d’éviter les conséqueunves d™une cession
présumée aux termes du paragraphe 50.4(8) de la Loi |...]

[par. 9]
[...]

Par conséquent, compte tenu des circonstances, je
conclurais que la cour est habilitée, conformément au
par. 50.4(9), a accorder des prorogations dont le total
«n’excede pas cing mois a compter de 1’expiration . . délai
de 30 jours ... »[.] [par. 13]

Doaktown Lumber reconnalt implicitement que ’appel interjeté d’une
décision ayant mis fin au délai de dépdt d’une proposition (et ayant donné lieu au rejet
effectif d’'une demande de prorogation de délai) suspend, par application de I’art. 195, a
la fois la cession de faillite que la personne insolvable est réputée avoir faite, par

application du par. 50.4(8), ¢t I’annulation de la suspension existante, opérée par I’art. 69.

Les auteures des motions avancent que 1'artét Doaktown Lumber ne
devrait pas étre suivi. Elles estiment que 1’art. 195 n’a pas pour effet de maintenir le
statu quo ~ il ne maintient pas la suspension qui s’est opérée, par application de 1’art. 69,
lorsque les sociétés appelantes ont déposé initialement leurs avis d’intention. Elles
invoquent Caslexa Construction Inc. (Re), [19%0; O.). No. 1502 (C.A.) (QL). Dans cette
affaire, une requéte en faillite avait ét¢ déposée contre Caslexa et devait étre entendue le
29 avril 1996. Par voie de motion, Caslexa a demand¢ une suspension de I’audience. La

suspension lui a été refusée le 16 avril et Caslexa a déposé un appel le 24 avril. Le
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cas comme dans 1’autre, la faillite résulte, par application du . 50.4(8), de I’omission
de déposer une proposition dans le délai imparti. Du point de vue de la personne
insolvable, une ordonne-~e mettant fin au délai de dépdt d’une proposition et une
ordonnance refusant une prorogation de ce délai différent peu, en pratique, quant 2 leurs
conséauences. L'une et I’autre signifient 1’achévement du délai et empéchent le dépot
d’une proposition, ce qui conduit, s’il n’y a pas suspension par application de I’art. 195, a
une cession de faillite et a la fin de la suspension des procédures que I’art. 69 avait
opérée. L’incapacité qui s’ensuit en pratique, pour la Cour d’appel, de corriger une erreur
en appel a servi de fondement & l'interprétation adoptée par le juge Russell dans

Doaktown Lumber.

Je dirai simplement que, compte tenu des décisions rendues par notre Cour
dans Doaktown Lumber, je ne déclarerai pas que les appels des sociétés n’ont pas
maintenu, par application de I"art. 195, la suspension des procédures qui s’était opérée en

juillet 2016 par application de I’art. 69.

Pour les besoins de la décision a rendre sur la mesure subsidiaire sollicitée
par les auteures des motions, je suppose que la suspension des procédures est maintenue

par application de I’art. 195.

B. Déclaration portant que ['art. 195 ne limite pas les droits dont jouissent les

créanciers au titre de ['art. 65.1

Notre Cour est priée de déclarer que I’art. 195 ne limite pas les droits dont

jouissent les créanciers au titre de 1’art. 65.1.

L’article 65.1 prévoit que, une fois qu’une personne insolvable a déposé
un avis d’intention de faire une proposition, il est interdit & quiconque a conclu un contrat
avec elle, y compris un contrat de garantie, de résilier ou de modifier le co~*—t au seul
motif que cette personne a déposé un avis d’intention {ou qu’elle est insolvable). Cette

limitation législative de D’exercice de droits contractuels s’ajoute, ou apporte un
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complément, a la suspension des procédures qui intervient par application de 1’art. 69 au
moment du dépdt d’un avis d’intention. (Pour une réfutation de la thése voulant que la
restriction législative imposée par l'art. 65.1 a la résiliation ou 3 la modification de
contrats ne soit pas nécessaire (ou soit superflue) du fait que la suspension générale
prévue par I’art. 69 empéche également la résiliation ou la modification : voir Canadian
Petcetera  Limited Partnership c¢. 2876 R Holdings Ltd., 2010 BCTA 469,
{2010] B.C.J. No. 2065.)

Les limites que I’art. 65.1 pose aux droits contractuels, naturcliement, ne
sont pas absolues. Les articles 65.1 et 69 habilitent 1'un comme I’autre le tribunal
a soustraire une partic 4 leur application. Comme il a ét¢ mentionné précédemment,
I’article 69.4 autorise le tribunal & déclarer, sur présentation d’une demande, que la
suspension n’est plus applicable lorsqu’un préjudice séricux est démontré. De méme, le
par. 65.1(6) autorise le tribunal & déclarer que la limitation de certains droits prévue a
"art. 65.1 est inapplicable (ou applicable uniquement dans la mesure o1 il 1’ordonne), si
le uemandeur établit qu’elle « lui causerait vraisemblablement de séricuses difficultés

financiéres ».

Une autre disposition est pertinente en 1’espéce. Elle peut étre tenue pour
une limite, ou une exception, restreignant la portée de la limitation de certains droits
prévue a I'art. 65.1, Le paragraphe 65.1(4) prévoit expressément que la limitation de
certains droits prescrite par I’art. 65.1 n’empéche pas d’ex...r que la personne insolvable
effectue sans délai des paiements relatifs a la fourniture de marchandises ou de services,
ou a Iutilisation de biens loués ou faisant I’objet d’une licence, dans la mesure ou la
fourniture ou Putilisation a eu licu aprés le dépdt de l'avis d’intention. Il a été
abondamment question de cette disposition du fait que, depuis le dépot des avis
d’intention, lec _ociétés appelantes n’ont versé de paiements de location a aucune des

aute..2s des motions.

Je suis d’avis que, comme I’art. 69, la limitation 2 certains droits prévue 4

I’art. 65.1 continue de s’appliquer en attendant ’appel, par application de 1’art. 195. Par
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contre, I’art. 195 ne suspend pas |’application de la Loi & I'égard de la persc...e
insolvable et r.. limite pas les droits dont jouissent les créanciers au titre de 'une ou
I’autre de ces dispositions. Vu les demandes présentées par les auteures des motions, la
Cour du Barr~ e Ia Reine aurait pu, dans I’exercice de la juridiction de premiére instance
que lui reconnait ["art. 183, statuer sur ces droits des parties a tout moment a compter A=
juiltet 2016. Dans le contexte des présentes motions, et dans I’exercice de la compétence
d’un juge unique en vertu de Part. 195, il convient d’incorporer a 1’analyse menée en
application de Part. 195, laquelle analyse suit, I’examen des circonstances invoquées par
les parties en ce qui concerne 1’art. 65.1, au licu de statuer séparément sur les droits dont

jouissent les parties au titre de cet article.

I Annulation de la suspension

Notre Cour est priée d’annuler la suspension des procédures a ’égard de
tous les créanciers des sociétés appelantes, en vertu de I’art. 195, ou subsidiairement

I’égard des auteures des motions.

Nous avons vu que les auteures des motions ne prétendent pas que
« 1’appel n’est pas poursuivi avec diligence » par les sociétés. Elles soutiennent que notre
Cour doit user du pouvoir résiduel que lui octroie P'art. 195 pour annuler fa suspension et
qu’elle doit se guider, 4 cette fin, sur les pr_._ipes et les critéres qu’énoncent 1’art. 69.4
(annulation de la suspension) et I’art. 65.1 (limitation de droits), Les prétentions des
auteures des motions laissent entendre que notre Cour devrait rendre des ordonnances en
vertu de ces dispositions, ¢e par quoi elle exercerait le pouvoir dont les juridictions de
premr*re instance sont investies au titre du par. 183(1) de la Loi. Quoique I’exercice du
pouvoir d’annulation que confére ’art. 195 exige 'analyse et la prise en compte de
facteurs et de circonstances que ces articles font intervenir également, 1’analyse requise,

et les facteurs et les circonstances qu’il far* »eser, ne sont pas identiques.

Il n’est pas contesté qu’il incombe a 1’auteur de la motion d’établir que des

motifs justifient de prononcer une ordonnance de modification ou d’annulation de la
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suspension des procédures. Comme I’expliquait le juge en chef Drapeau dans Dugas

Estate (Bankrupt), Re (2003), 261 R.N.-B. (2%) 99, [2003] A.N.-B.n" 230 (C.A.) (QL) :

Aux termes de i’article 195, toutes les procédures exercées
en vertu d’une ordonnance ou d’un jugem.... dont il est
appelé sont suspendues jusqu’a ce qu’il soit disposé de
Pappel. L’article 195 dispose ensuite qu’un juge de la Cour
d’appel peut annuler la suspension pour toute raison jugée
convenable.

I est bien établi en droit que ¢’est 4 la partie qui sollicite
P’annulation de la suspension gqu’il incomt- d’établir qu’il
existe des motifs impérieux justifiant 1 wtervention du
tribunal. Voir 1'amét Yewdale (Bankrupt) c¢. Campbell,
Saunders Ltd.  (1994), 53 B.C.A.C.23; 87 W.A.C.23;
9B.C.L.R.(3d) 253 (C.A.), le juge d’appel Prowse, aux
paragraphes 14 ¢t 15. JFestime que la syndique s’est
acquittée de ce fardeau en I’espéce. Bien que je sois d’avis
que I’appel de M. Dugas met séricusement ¢n question la
décision du juge Léger, les autres considérations
pertinentes militent toutes “~rtement en faveur de la levée
de la suspension. La plus importante de¢ ces considérations
est le préjudice relatif que subiraient les créanciers et le
failli si la suspension devait rester en vigueur. [par. 13 et
14]

Le juge d’appel Ayles, qui a rejeté la demande de BNY sollicitant
I’annulation de la suspension en vertu de 1’art. 195 dans Doaktown Lumber, a appliqué
I’analyse en trois étapes élaborée dans Manitoba (Procureur général) c. Metropolitan
Stores Ltd., [1987] 1 R.C.S. 110, [1987] A.C.S. n° 6 (QL) (et dans RJR — MacDonald Inc.
¢. Canada (Procureur général), [1994] 1 R.C.S. 311, [1994] A.C .S.n° 17 (QL)). Le juge
d’appel Ayles a exp’~ué pourquoi il recourait a cette analyse pour statuer en application

de I’art. 195 :

[TRADIUICTION]

L’autre ...tére mentionné 2 I’art. 195 est celui-ci : « [T]oute
autre raison qui peut &tre jugée convenable ». Dans
Manitoba (Procureur général) c. Metropolitan Stores Lid.,
[1987] 1 R.C.S. 110, a la p. 127, le juge Beetz, au nor— de
la Cour, a écrit :
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La suspension d’instance et I’injonction
interlocutoire sont des redressements de mén -
nature. A moins qu’un texte législatif ne prescrive
un critére différent, elles ont suffisamment de traits
en commun pour qu’elles soient assujetties aux
mémes régles et ¢’est avec raison que les tribunaux
ont eu tendance & appliquer 4 la suspension
interlocutoire d’instance les principes qu’ils suivent
dans le cas d’injonctions interlocutoires|.]

[36] La juge d’appel Fruman, dans Afier Eight Interiors Inc. c. Glenwood
Homes Inc., 2006 ABCA 121, [2006] A.J. No. 681 (QL), donne un résumé complet et
concis des principes qui encadrent le pouvoir de modification ou d’annulation d’une

suspension conféré par I’art. 195 :

[TRAUUCTION]

L’article 195 de 1= [Loi sur la faillite et insolvabilité]
impose une annulation automatique de certaines
ordonnances lors du dépdt d*-1 avis d’appel. En 1’--éce,
Part. 195 a pour effet de suspendre toutes les procedures
engagées contre les opérations frauduleuses, jusqu’a ce que
soit entendu [I’appel interjeté du rejet de 1’objection
préliminaire. L article 195 permet toutefois & un juge de la
Cour d’appel de «modifier ou [d’}annuler la suspension
[...] s’il apparait que 1’appel n’est pas poursuivi avec
diligence, ou pour toute autre ~~*son qui peut étre jugée
convenable ». Alger demande awourd’hui une ordonnance
qui leéverait la suspension.

Il incombe a la partie qui sollicite I’annulation de la
suspension prévue par 1’art. 195 d’établir qu’il existe des
motifs impérieux qui justifient cette annulation (Yewdale c.
Campbell, Saunders Ltd. (1994), 9 B.CL.R. (3d)253
(C.A), r~=. 14 et 15; Dugas "~~~ (Bankrupt), Re (2003),
261 RN.-B. (2% 99 (C.A.), par. 14). En temps ordinaire, les
demandes de suspension aménent I’application, sous une
forme ou une autre, de 1'analyse en trois gtapes que la Cour

supréme a énoncée dans Manitoba (Procureur général) c.
Metropolitan Siores Lid.. [19871 1 R.C.S. 110, et dans RJR
— MacDonald Inc. ¢. Canada (Procureur général), [1994]
1 R.C.S. 311. I ’analyse consisterait en principe a examiner
s’il existe une guestion sérieuse A juger en appel, si la partie
requérante subirait un préjudice irréparable sans une levée







[38]

[39]

[40]
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.-tant de mal & obtenir de I’information qu’ils en avaient eu auparavant. Enfin, Penske et
Daimler font valoir, pour exemple de I'immense réticence i coopérer des sociétés
appelantes, qu’il leur a été impossible, non seulement de prendre possession du matériel
dont le bail avait expiré, mais d’obtenir réponse & leurs demandes de renseignements. Les
motions des deux parties prient la Cour de lever, 4 ’égard de ce matériel, la suspension
prévue par P’art. 195. Avant I'audience, Daimler avait requ son matériel (celui dont le bail
avait expiré), Penske non. Les sociétés appelantes n’ayant pu donner aucune raison,
hormis la suspension, d’en conserver la possession, la Cour a ordonné la levée de la

suspension & I’égard du matériel de Penske dont le bail avait expiré.

Les parties ont peu plaidé sur le fond des appels. Les auteures des motions
ont invoqué . incipalement la cc...—. e des sociétés appelantes et le préjudice qu’elles
affirment avoir subi du fait des paiements non regus pour ieur matériel. Il faut mettre dans
la balance, également, le préjudice qui serait porté aux sociétés appelantes si la
suspension €tait levée. La preuve autorise 4 penser que, selon toute probabilité, une levée
de la suspension empécherait de faire une proposition et ménerait inévitablement i la

faillite des sociétés appelantes.

Le pouvoir discrétionnaire résiduel que 1’art. 195 confére 4 notre Cour
exigeait un examen large, contextuel, de tous les faits. Les actions des sociétés appelantes
ont rendu la décision de maintenir la suspension beaucoup plus difficile qu’elle ne
1"aurait été d’ordinaire. J'étais toutefois d’avis, vu ’ensemble des faits, et sachant qu’il
serait possible d’entendre les appels dans un délai de trente jours, que la prépondérance
des inconvénients jouait en faveur d’un rejet des motions sollicitant de notre Cour qu’elle
annule ou modifie, pour tous les créanciers ou pour les auteures des motions, la

suspension intervenue en attendant les appels.

Iv. Dispositif

Pour les motifs qui précédent, j’ai rejeté les motions, sauf que j’ai

ordonné :
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1. que les appels seraient entendus le 30 novembre 2016
aloh;

2. que la suspension serait anmilée en ce qui concerne le
matériel de Location de Camions Penske Canada Inc.
dont le bail avait expiré, mesure demandée a P’al. d)
“- son avis de motion,

[41] Les parties acquitteront leurs propres dépens.

Vu le par. 24(2) et U’art. 7% de la Loi sur les langues officielles, LN ©. 2002, ch. 0-0.5,
I’exposé des motifs a éte publié¢ dans I’'une des langues officielles uvant I’audition de
I’appel, qui a eu lieu le 30 novembre 2016, puis le sera dans 1’autre langue officielle dans
les meille..._ délais.
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On November 18, 2010, a Court of Queen’s Bench motions court judge
appointed Lazer Grant Inc. as receiver of essentially all the assets of the
respondent (Paletta) in relation to a business known as the Hecla Oasis
Resort. On November 16, 2012, after numerous and lengthy efforts made by

the receiver and an experienced hotel consultant to dispose of the assets of
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the resort, the receiver applied to the same Queen’s Bench motions court
judge (who had remained seized of the matter throughout) for a vesting order
to approve an asset purchase agreement dated November 15, 2012, with
Lakeview Management Inc. In the absence of an agreement by both the
receiver and Lakeview Management Inc., the transaction must close by no
later than December 14, 2012. It is common ground that the actual price for
the assets being purchased, consisting of chattels and equipment, is

approximately $350,000.

There can be no doubt that the receiver and the secured creditors were
disappointed by the amount of the sale price; notwithstanding, the applicant
(Business Development Bank of Canada) and Manitoba Development

Corporation, the two largest secured creditors, approved the sale.
On November 20, the motions court judge approved the transaction.

Section 195 of the Bankruptcy and Insolvency Act reads as follows:

Stay of proceedings on filing of appeal

195. Except to the extent that ar. urder or judgment appealed from
is subject to provisional execution notwithstanding any appeal
therefrom, all proceedings under an order or judgment appealed from
shall be stayed until the appeal is disposed of, but the Court of
Appeal or a judge thereof may vary or cancel the stay or the order
for provisional execution if it appears that the appeal is not being
prosecuted diligently, or for such other reason as the Court of Appeal
or a judge thereof may deem proper.

On November 29, 2012, Paletta filed a notice of appeal against the decision
of the motivus court judge. In the result, an “automatic stay” came into
effect. This caused the receiver to move before a Court of Appeal judge in

chambers, returnable Thursday, December 13, being the next available

2012 MBCA 115 (CanLll}
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and
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File No.: 19609.
1986: June 20; 1987; March 5.

Present: L..iz, Mcintyre, Lam.., Le Dain and
LLa Forest JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR
MANITOBA '

Courts —- Proc-*wre — Stay of proceedings and
interlocutory injunciions — Constitutional validity of
legislation challenged — Board proposing to act pursu-
ant to challenged legicintion — Motion to stay Board's
proceedings unitil dete __ination of constitutional valid-
ity of legislation — L~ "sion to deny motion overturned
by Courr of Appeal — Principle governing judge’s
discretionary power to grant stay — Appropriateness of
Court of Appeal’s intervention in motion judge’s discre-
tion — Labour Relations Act, CCS. M., ¢c. Li10,5.75.1.

Constitutional law —— Charter of Rights — Currency
of impugned legisiation — Whether or not presumption
of constitutionality when legisiation challenged under
Charter.

The Manitoba Labour Board was empowered by The
Labour Relations Act 1o impose a first collective agree-
ment. When the union applied to have the Board impose
a first contract, the employer cor.._.__nced proceedings in
the Manitoba Court of Queen's Bench to have that
power declared invalid as contravening the Canadian
Charter of Rights and Freedoms. Within the framework
of this action, the employer applied by way of motion in
the Court of Queen's Bench for an order to stay The
Manitoba Labour Board until the issue of the legisla-
tion’s validity had been heard. The motion was denied.
The Board, unfeticred by a stay order, indicated that a

Procureur général du Manitoba Appelant
(48
Metropolitan Stores (MTS) Ltd. /ntimée
et

Manitoba Food and Commercial Workers,
section locale 832 /Intimé

et
The Manitoba Labour Board

REPERTORIE: MANITOBA (PROCUREUR GENERAL) ¢.
METROPOLITAN STORES LTD.

Ne du greffe: 19609,
1986: 20 juin; 1987: 5 mars.

ntimée

Présents: Les juges Bectz, Mclntyre, Lamer, Le Dain et
La Forest.

EN APPEL DE LA COUR D’APPEL DU MANITOBA

Tribunaux — Procédure — Suspension d'instance et
injonctions interlocutoires — Contestation de la consti-
tutionnalité d'une loi — Commission qui se propose
d’agir en vertu de la loi contestée — Requéte en sus-
pension des procédures devant la Commission jusqu'a
la détermination de la constitutionnalité de fa loi —
Décision refetant la requéte infirmée par la Cour d'ap-
pel — Principe régissant le pouvoir discrétionnaire du
juge d'accorder la suspension d'instance — Est-il
approprié pour la Cour d'appel d’imtervenir dans le
pouvoir discrétionnaire du juge de premiére instance?
-~ Labour Relations Act, CCS.M., chap. LI0, art.
75.1.

Droit constitutionnel — Charte des droits — Appli-
cation de la loi attaquée — Existe-t-il une présomption
de constitutionnalité lorsqu'une loi est contestée en
vertu de la Charte?

The Manitoba Labour Board (la Commission) était
habilitée par The Labour Relations Act & imposer une
premiére convention collective. Quand le syndicat a
demandé 4 la Commission d'imposer une premiére con-

i vention collective, 'employeur a engagé devant la Cour

du Banc de la Reine du Manitoba des procédures visant
3 faire déclarer la disposition conférant ce pouvoir inva-
lide parce qu'etle contrevenait & la Charte canadienne
des droits et libertds. Dans le cadre de cette action,
I'employeur a saisi la Cour du Banc de ]a Reine d’une
requéte pour obtenir une suspension des procédures
devant la Commission en attendant que la question de Ia
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collective agreement would be imposed if the partics
failed to reach an agreement. The Manitoba Court of
Appeal allowed the employer’s appeal from the decision
denying the stay order and granted a stay. At issue here
are: (1) whether the Court of Appeal erred in failing 10
recognize a presumption of constitutional validity where
legisiation is challenged under the Charter; (1) what
principles govern the exercise of a Superior Court
Judge's discretionary power to order a stay of proceed-
ings until the constitutionatity of impugned legislation
has been determined; and (3) whether the Court of
Appeal's intervention in the motion judge’s discretion
was appropriate.

Held: The appeal should be allowed.

The innovative and evolutive character of the Canadi-
an Charter of Rights and Freedoms conflicts with the
presumption of constitutional validity in its literal mean-
ing—that a legislative provision challenged on the basis
of the Charter can be presumed to be consistent with the
Charter and of full force and effect.

A stay of proceedings and an interlocutory tnjunction
are remedies of the same nature and should be governed
by the same rules. In order to better delincate the
situations in. which it is just and equitable 1o grant an
interlocutory injunction, the courts currently apply three
main tests.

The first test is a preliminary and tentative assess-
menl of the merits of the case. The traditional way
consists in asking whether the litigant who seeks the
interlocutory injunction can make out a prima facie
case. A more tecent formulation holds that all that is
necessary is to satisfy the court that there is a serious
question 1o be tried as opposed to a frivolous or vexa-
tious claim. The “serious question™ test is sufficient in a
case involving the constitutional challenge of a law
where the public interest must be taken into consider-
ation in the balance of convenience. The second test
addresses the question of irreparabie harm. The third
test, called the balance of convenience, is a determina-
tion of which of the two partics will suffer the greater
harm from the grant or refusal of an interlocutory
injunction, pending a decision on the merits.

When one contrasts the uncertainty in which a court
finds itself with respect to the merits of the constitution-

validité de la loi soit entendue. La requéte lut rejetée.
N’étant donc pas assujettie & une ordonnance de suspen-
sion, la ©~mmission a fait savoir qu’une convention
collective ._ait imposée si les parties n'en venaient pas d
une entente. La Cour d’appel du Manitoba a accueilli
P'appel formé par l'employeur contre la décision de
refuser I'ordonnance de suspension et a accordé unc
suspension d'instance. Les questions en litige en I'cspéce
sont de savoir: (1) si la Cour d'appel a commic une
erreur €n ne reconnaissant pas l'existence d’un_ pré-
somption de constitutionnalité lorsqu’une loi est contes-
tée en vertu de la Charte; (2) quels principes régissent
I'exercice du pouvoir discrétionnaire d’un juge de cour
supérieure d’'ordonner une suspension d’instance en
attendant que soit déterminéc la constitutionnalité d'une
loi dont on conteste 1a validité; et (3) si c'est & bon droit
que la Cour d'appel est intervenue dans le pouvoir
discrétionnaire du juge de premiére instance.

Arrét; Le pourvoi est accueilli.

Le caractére innovateur et évolutif de ta Charte cana-
dienne des droits et libertée <'oppose 3 la présomption de
constitutionnalité selon le _ezns littéral, savoir qu'une
disposition législative attaquée en vertu de la Charte
doit étre présumée conforme a celle-ci ef, en consé-
quence, pleinement opérante.

La suspension d'instance et I'injonction interlocutoire
sont des redressements de méme nature qui doivent étre
régies par les mémes régles. Pour aider 4 mieux délimi-
ter les situations dans lesquelles il est juste et équitable
d'accorder une injonction interlocutoire, les tribunaux
appliquent actucliement trois critéres principaux.

Le premier critére revét la forme d'une évaluation
préliminaire et provisoire du fond du litige. La maniére
traditionnelle consiste & sec demander si la partie qui
demande I'injonction interlocutoire est en mesure d'éta-
blir une apps —~~ce de droit suffisante. Selon une formu-
lation plus icucente, il suffit de convaincre la cour de
I'existence d'une question sérieuse 4 juger, par opposi-
tion 4 une réclamation futile ou vexatoire. Le critére de
la equestion séricuses suffit dans une affaire soulevant la
constitutionnalité d'une loi quand I'intérét public est pris
en considération dans la détermination de |a prépondé-
rance des inconvénients, Le deuxiéme critére se penche
sur {a question du préjudice irréparable. Le troisieme
critére, cetui de la prépondérance des inconvénients,
consiste 2 déterminer laquelle des deux parties subira le
plus grand préjudice selon que l'on accorde « refuse
une injonction inierlocutoire en attendant une uécision
sur le fond.

Quand on oppose P'incertitude dans laquelle un tribu-
nal sc trouve au stade interlocutoire relativement au

Iy de I ASY TGN
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al challenge of a law at the interlocutory stage, with the
sometimes  far-reaching albeit temporary practical
consequences of an interfocutory injunction, not only for
the partics to the litigation but also for the public at
large, it becomes evident that the courts ought not to be
restricted to the traditional application of the balance of
convenience,

It is thus necessary to weigh in the balance of conveni-
ence the public interest as well as the interest of the
parties, and in cases involving interfocutory injunctions
directed al statutory authorities, it is erroneous to deal
with these authorities as if they had any interest distinct
from that of the public to which they owe the duties
imposed upon them by statute. Such is the rule even
where there is a prima fucie case against the enforce-
ment agency, such as one which would require the
coming into play of s. | of the Charter,

The granting of an interlocutory injunction generally
works in one of two ways. Either the law enforcement
agency is enjoined from enforcing the impugned provi-
sions in all respects until the question of their validity
has been finally determined, or the law enforcement
agency is enjoined from enforcing the impugned provi-
sions with respect to the specific litigant who requests
the granting of a stay. In the first branch of the alterna-
tive, the operation of the impugned provisions is tem-
porarily suspended for all practical purposes. Instances
of this type can be referred to as suspension cases. In the
second branch of the alternative, the litigant who is
granted a stay is in (act exempted from the impugned
legislation which, in the meanwhile, continues to operate
with respect to others. Instances of this other type are
called exemption cases. The rule of the public interest
should not be interpreted as meaning that interlocutory
injunctive relief will only be granted in exceptional or
rare circumstances, at lcast in exemption cases when the
impugned provisions are in the nature of regulations
applicable to a relatively limited number of individuals
and where no significant harm would be suffered by the
public. On the other hand, the public interest normaily
carries greater weight in favour of compliance with
existing fegislation in suspension cases when the
*yugned provisions are broad and general and such as
w alfect a great many persons.

Finally, in cases where an interlocutory injunction
issues in accordance with the above-stated principles,
the parties should generally be required to abide by the
dates of a preferential calendar.

Here, the motion judge applied the correct principles
in taking into consideration the public interest and the

fond de la contestation constitutionnelle d'une loi et les
conséquences pratiques parfois graves, quoique tempo-
raires, q =atraine une injonction interlocutoire non seu-
lement powu: les parties au Jitige mais aussi pour Je grand
public, il devient évident gue les tribunaux ne doivent
pas se limiter 4 I'application traditionnelle de la prépon-
dérance de” " -convénients.

I! est donc nécessaire que Pintérét public soit pris en
considération dans l'appréciation de la prépondérance
des inconvénients en méme temps que Pintérét des plai-
deurs privés, et dans les cas ol il s’agit d'injonctions
interlocutoires adressées 4 des organismes constitués en
vertu d’une loi, c’est une erreur que d’agir 4 leur égard
comme §’ils avaicnt un intérét distinct de celui du public
au bénéfice duquel ils sont tenus de remplir les fonctions
que teur impose la loi. Telle est la régle, méme s'il existe
une apparence de droit suffisante contre P'organisme
chargé de Papplication de la loi, laquelle apparence
nécessiterait le recours 4 {'article premier de la Charte.

Une injonction interlocutoire peut en général avoir
deux cffets. Elle peut interdire totalement 4 Porganisme
chargé de I'application de la loi d'appliquer les disposi-
tions attaquées en attendant une décision définitive sur
la question de leur validité ou clle peut lui interdire
d’appliquer les dispositions attaquées a I'égard dc la
partie qui a précisé~=nt demandé la suspcnsion d’ins-
tance. Dans le preuaer volet de Palternative, 'applica-
tion des dispositions attaquées est en pratique temporai-
rement suspenduc. On peut appeler les cas de ce genre
les cas de suspension. Dans le second volet de I"alterna-
tive, le plaideur qui se voit accorder ure suspension
d'instance bénéficie en réalité d'une exemption de ['ap-
plication de la loi attaquée, laquelle demeure toutefois
opérante 3 I'égard des tiers. On a_, :lle les cas de cet
autre genre des cas d'exemption. On ne doit pas inter-
préter la régle de P'intérét public comme signifiant
qu’une injoaction interlocutoire ne sera accordée que
dans des cas rares ou exceptionnels, du moins dans les
cas d’exemption ot les dispositions attaquées revétent la
forme de réglement applicable & un nombre relativ  sent
limité de pc—onne et lorsqu'aucun préjudice appreciable
n’est subi pur le public. D'un autre c6té, l'intérét public
commande normalement davantage le respect de la
législation existante dans les cas de suspension lorsque
les dispositions contestées sont de portée large et géné-
rale et touchent un grand nombre de personnes.

Finalement, dans fes ¢as ol une injonction interlocu-
toire est accordée en conformité avec les principes énon-
¢és ci-dessus, les parties devraient généralement étre
tenues de respecter un calendrier spécial.

En 'espéce, le juge des requétes a appliqué les princi-
pes appropriés en tenant compte de Iintérét public et de
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inhibitory impact of a stay of proceedings upon the
Board, in addition to its effect upon the parties. The
Court of Appeal was nat justified in substituting its
discretion {or that of the motion judge: the emergence of
new facts after the judgment of first instance must be of
such & nature as to substantially affect the decision of
the motion judge in order to justify a Court of Appeal to
exercise a fresh discretion.
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I'effer inhibitif d’une suspension d’instance sur la Com-
mission, en plus de son effet sur les parties. Rien ne
justifiait la Cour d'appel de substituer son jugernent a
celui du juge de premiére instance: pour qu'ils justifient
qu'une cour d'appel exerce un nouveau pouvoir discré-
tionnaire, Jes faits nouveaux qui émergent aprés le pro-
noncé du jugement de premiére instance doivent étre de
telle nature qu'ils aient un effet appréciable sur la
décision du juge de premiére instance.
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Injunctions --- Availability of injunctions — Public intere st
injunctions --- Availability of injunctions — Need to show irreparable injury

Injunctions --- Availability of injunctions — Interim, interlocutory ard perr~~ ntinjunctions
— Balance of convenience — Restraint of governmental acts

Practice --- Practice on appeal — Appeal to Supreme Court of Canada — Stay pending
appeal

Jurisdiction of Supreme Cour of Canada to stay implementation of regulations pending appeal —
Distinction between suspension of and exemption from regulalions irrelevant — Tobacco Products
Control Act, 5.C. 1988, ¢. 20 — Supreme Court Act, R.5.C. 1985, c. 5-26, 5. 66.1 — Can R. 27.

Applicants challenged the constitutional validity of the Tobacco Products Control Acl, which regulated
the advertisement of tobacco products and health warnings on those products. The Court of Appeal
found the legislation to be constitutional, Before a decision on applicants' leave applications in the
main action was made, applicants applied to the Supreme Court of Canada for a stay from
compliance with the new packaging requirements pursuant to s. 65.1 of the Supreme Court Act, or, in
the event that leave was granted, pursuant fo R. 27. A preliminary issue of jurisdiction was raised.
Held, the Court had jurisdiction to grant such relief but the applications for stays were dismissed. The
phrase “other relief” in R. 2~ broad enough o permit the Court to defer enforcement of
regulations that were not in exsience when the appeal judgment was rendered, and could apply even
though leave to appeal was not yet granted. 5. 65.1 was to be interpreted as conferring the same
broad powers as R. 27. The Court had to be able to intervene not only against the direct dictales of a
judgment, but also against its effects. Even if the relief requested by applicants was for the
suspension of the regulation rather than for an exemption from it, jurisdiction to grant such relief
existed, as a distinction between such cases was only to be made after jurisdiction was otherwise
established.

Application for stay of compliance with new tobacco packaging regutations — Tobacco Products
Control Act, 5.C. 1988, c. 20.

Applicants challenged the constitutional validity of the Act, which regulated ine advertiserment of
tobacco products and health warnings on those products. The Courl of Appeal found the legislation
{o be constitutional. Before a decision on applicants' leave applications in the main action was made,
applicants applied 1o the Supreme Court of Canada for a stay from compliance with the new
packaging requirements. Held, the applications for stays were dismissed. The same test was to be
applied to applications for interlocutery injunctions and stays in both private law and Charter cases.
The case clearly raised serious questions of law and the expenditures which the new regulations
required would impase irreparable harm on applicants if the stay were denied and the main action
were successful. However, in determining the balance of convenience, any ecanomic hardship
suffered by applicants could be avoided by passing it on to tobacco purchasers. Public interest had
to be taken into account. Public interest consideration carried less weight in exemption cases than in
suspension cases, the present case being of the latter type. The only possible public interest in
cantinuing current packaging requirements was that the price of cigarettes for smokers would not
increase. This increase would be slight and would carry little weight when balanced against the
undeniable public interest in health protection from medical problems attributable to smoking.

hpplicants challenged the constitutional validity of the Act, which regulated the advertisement of
tobacco products and health warnings on those products. The Court of Appeal found the legisiation
to be constitutional. Before a decision on applicants' leave applications in the main aclion was made,
applicants applied to the Supreme Court of Canada for a stay from compliance with the new
packaging requirements. Held, the applications for stays were dismissed. The same test was to be
applied 1o applications for interlocutory injunctions and stays in both privale law and Charter cases.
The case clearly raised serious questions of law, Where the government we e unsuccessful parly
in a constitutional claim, a plaintiff faced a much more difficult task in establisning constitutional
liabilty and obtaining monetary redress. The expenditures which the new regulations required would
therefore impose irreparable harm on applicants if the stay were denied and the main action were
successiul. However, in determining the balance of convenience, any economic hardship suffered by
applicants could be avoided by passing it on to tobacco purchasers. The only possible public interest
in continuing current packaging requirements was that the price of cigarettes for smokers would not
increase. This increase would be slight and would carry little weight when balanced against the
undeniable public interest in health protection from medical problems attributable to smoking.

Applicants challenged the constitutional validity of the Act, which regulated the advertisement of
tobacco products and health warnings on those products. The Court of Appeal found the legislation
to be constitutional. Before a decision on applicants' leave applications in the main action was made,
applicants applied to the Supreme Court of Canada for a stay from compEance with the new
packaging requirements. Held, the applications for stays were dismissed. The same test was to be
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appued to applications for interlocutory injunctions and stays in both private law and Charter cases.
The case clearly raised sertous questions of law and the expenditures which the new regulations
required would impose irreparable harm on applicants if the stay were denied and the main action
were successful. However, in determining the balance of convenience, any economic hardship
suffered by applicants could be avoided by passing it on to lobacco purchasers. The only possible
public interest in continuing current packaging requirements was that the price of cigarettes for
smokers would not increase. This increase would be slight and would carry litlle weight when
balanced against the undeniable public interest in health protection from medical problems
attributable to smoking.

Jurisdiction o stay implementation of regulatinns pending appeal — Distinction between suspension
of and exemption from regulations irrelevant  lobacco Products Control Act, S.C. 1988, ¢. 20 —
Supreme Court Act, R.S.C. 1985, ¢. 8-26, 5. 65.1 — Can. R. 27.

Applicants challenged the constitutional validity of the Tobacco Products Control Act, which regulated
the advertisement of tobacco products and health warnings on those products, The Court of Appeal
found the legislation to be constitutional. Before a decision on applicants' leave applications in the
main action was made, applicants applied to the Supreme Court of Canada for a stay from
compliance with the new packaging requirements pursuant te s. 65.1 of the Supreme Court Act or, in
the event that leave was granted, pursuant to R. 27. A preliminary issue of jurisdiction was raised.
Held, the Court had jurisdiction to grant such relief but the appfications for stays were dismissed. The
phrase "other relief* in R. 27 was broad enough to permit the Court to defer enfarcement of
regulations that were not in existence when the appeal judgment was rendered, and could apply even
though {eave to appeal was not yel granted. S. 65.1 was {o be interpreted as conferring the same
broad powers as R. 27. The Court had to be able to intervene not only against the direct dictates of a
judgment, but also against its effects. Even if the relief requested by applicants was for the
suspension of the regulation rather than for an exemption fromit, jurisdiction to grant such relief
existed, as a distinction between such cases was only to be made after jurisdiction was otherwise
established.

The judgment of the Court on the applications for interlocutory relief was delivered by Sopinka
and Cory JJ.:

I. Factual Background

1 These applications for relief from complance with certain Tobacco Products Control Regulations,
amendment , SOR/33-38¢ as interlocutory relief are ancillary to a larger chalienge to regulatory legislation
which will soon be heard by this Court.

2 The Tobacco Products Controf Act , R.S.C., 1985, c. 14 {4th Supp.}, S.C. 1988, ¢, 20, came into
farce on January 1, 1988. The purpose of the Act is to regulate the advertisement of tobacco producis
and the health warnings which must be placed upon tobacco products.

3 The first part of the Tobacco Products Control Act , particularly ss. 4 to 8, prohibits the adverlisement
of tobacco products and any other form of activity designed to encourage their sale. Section 9 regulates
the labelling of tobacco products, and provides that health messages must be carried on all tobacco
packages in accordance with the regulations passed pursuant to the Act.

4  Sections 11 to 16 of the Act deal with enforcement and provide for the designation of tobacce
product inspectors who are granted search and seizure powers. Section 17 authorizes the Governor in
Council to make regulations under the Act. Section 17{f ) authorizes the Governar in Council to adopt
regulations prescribing "the content, position, configuration, size and prominence” of the mandatory heakth
messages. Section 18(1}{b ) of the Act indicates that infringements may be prosecuted by indictment, and
upon conviction provides for a penalty by way of a fine not to exceed $100,000, imprisonment for up to
one year, or both,

5  Each of the applicants challenged the constitutiona! validity of the Tabacco Products Control Act on
the grounds that it is witra vires the Parliament of Canada and invalid as il viclates s. 2(b ) of the Canadian
Charter of Rights and Freedoms . The two cases were heard together and decided on common evidence.

6  OnJulv 26. 1991. Chabot J. of the Quebec Superior Court granied the applicants' motions

finding that the Act was ultra vires the Parliament of Canada ana tnar it
conrravenea e Lnarer . 1 ne respondent appealed to the Quebec Court of Appeal. Before the Court of
Appeal rendered judgment, the applicants applied 1o this court for interlocutory relief in the form of an
order that they would not have to comply with certain provisions of the Act for a period of 60 days following
judgment in the Court of Appeal.

7 Up o that paint, the applicants had complied with all provisions in the Tobacco Products Control Act .
However, under the Act, the complete prohibition on all point of sale advertising was not due to come into
force until December 31, 1992. The applicants estimated that it would take them approximately 60 days to
dismantle all of their advertising displays in stares. They argued that, with the benefit of a Superior Court
judgment declaring the Act unconstitutional, they should not be required to take any steps to dismantle
their displays until such time as the Court of Appeal might eventually hold the legislation to be valid. On
the motion the Court of Appeal held that the penaities for non-compliance with the ban on paint of sale
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advertising could not be enforced against the applicants until such time as the Court of Appeal had
released its decision on the merits. The court refused, however, to stay the enforcement of the provisions
for a period of 60 days following a judgment validating the Act.

8  On.January 15, 1993, the C-- of Appeal fo

allowed the respondent’s appeal, mussard J.A, dissenung in past. 11ie LOUTL Ui NIMously N wal wig
Act was not uftra vires the gaovernment of Canada. The Court of Appeal accepted that the Act infringed s.
2(b ) of the Charfer but found, Brossard J.A, dissenting on this aspect, that it was justified under s. 1 of
the Charter ., Brossard J.A. agreed with the majority with respect 1o the requirement of unattributed
package warnings {that is to say the warning was not to be attributed to the Federal Government) but
found that the ban on advertising was not justified under s. 1 of the Charter . The applicants filed an
application for leave to appeal the judgment of the Quebec Court of Appeal to this Court.

9 On August 11, 1993, the Governor in Council published amendments to the regulations dated July
21, “"93, under the Act: Tobacco Products Conlrof Regulations, amendment , SOR/93-389, The

ame nJments stipulate that larger, more prominent health warnings must be placed on all tobaceo products
packets, and that these warnings can no longer be attributed to Health and Welfare Canada. The
packaging changes must be in effect within one year.

10 According to affidavits filed in support of the applicant's motion, compliance with the new regulations
would require the tobacco industry to redesign all of its packaging and to purchase thousands of
ratograve cylinders and embossing dies. These changes would take close to a year to effect, at a cost to
the industry of about $30,000,000.

" Before a decision on their leave applications in the main actions had been made, the applicants
brought these motions for a stay pursuant to 5. 65.1 of the Supreme Court Act, R.S.C., 1985, c. 5-26 (ad.
by S.C. 15990, c. 8, s. 40) or, in the event that |~ - ‘e was granted, pursuant to r. 27 of the Rules of the
Supreme Court of Canada , SOR/83-74. The &ppsicants seek to stay "the judgment of the Quebec Court
of Appeal delivered on January 15, 1993", but "only insofar as that judgment validates sections 3, 4, 5, 6,
7 and 10 of [the new regulations]". In effect, the applicants ask to be released from any obligation to
comply with the new packaging requirements until the disposition of the main actions. The applicants
further request that the stays be granted for a period of 12 months from the dismissal of the leave
applications or from a decision of this Court confirming the validity of Tobacco Products Controf Act |

12  The applicants contend that the stays requested are necessary to prevent their bel.., required to
incur considerable -~ soverable expenses as a result of the new regulations even though this Court may
eventually {ind the L.._bling legislation to be constitutionally invalid.

13 The applicants' motions  :re heard by this Court on October 4. Leave to appeal the main actions
was granted on October 14.

Il. Relevant Statutory Provisions
Tobacco Products Control Act, R.S.C., 1985, ¢. 14 (4th Supp.), 5.C. 1588, ¢. 20, 5. 3:
14

3, The purpose of this Act is to provide a legislative response to a national public healkh problem of
substantial and pressing concern and, in particular,

(@ ) to protect the health of Canadians in the light of conclusive evidence implicating tobacco use
in the incidence of numerous debilitating and fatal diseases;

(b } to protect young persons and others, 1o the extent that is reasonable in a free and
democralic society, from inducements to use tobacco products and consequent dependence on
them; and

(c ) to enhance public awareness of the hazards of tobacco use by ensuring the effective
communication of pertinent information to consumers of tobacco products.

Supreme Court Act, R.5.C., 1985, ¢. $-26, s, 5.1 (ad. $.C. 1990, c. 8, s. 40);
15

65.1 The Court or a judge may, on the request of a party who has filed a notice of application for
leave to appeal, order that proceedings be stayed with respect to the judgment from which leave to
appeal is being sought, on such terms as to the Court or the judge seem just.

Rules of the Supreme Court of Canada, SOR/83-74, 5. 27:
16

27. Any party against whom judgment has been given, or an order made, by the Court or any other
court, may apply to the Court for a stay of execution or other relief against such a judgment or order,
and the Court may give such relief upon such terms as may be just.

1. Courts Below
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17 Inorder to place the applications for the stay in contex it is necessary to review briefly the decisions
of the courts below

Superior Court, {1991]R.J.Q. 2260, 82 D.L.R. (4th} 449

18 Chabot J. concluded that the dominant characteristic of the Tobacco Products Control Act was the
control of tobacco advertising and that the protection of public healih was only an incidental objective of
the Act. Chabot J. characterized the Tobaceo Products Control Act as a law regulating advertising of a
particular product, a matter within provincial legislative competence.

18 Chabot J. found that, with respect to 5. 2(b } of the Charter , the activity prohibited by the Act was a
protected aciivity, and that the notices required by the Regulations violated that Charfer guarantee. He
further held that the evidence demonstrated that the objective of reducing tt ~ vel of consumpticn of
tobacco products was of sufficient importance to warrant legislation restricting rreedom of expressicn, and
that the legislative objeclives identified by Parliament to reduce tobacco use were a pressing and
substantial concern in a free and democratic society.

20 However, in his view, the Act did not minimally impair freedom of expression, as it did not restrict
itself to protecting young people from inducerents to smoke, or kmit itself to lifestyle advertising. Chabot
J. found that the evidence submitted by the respondent in support of its contention that adver tising bans
dacrease consumplion was unreliable and without probative value because it failed to demonstrate that
any ban of lobacco adverlising would be likely to bring about a reduction of tobacco consumption,
Therefore, the respondent had not demonstrated that an advertising ban restricted freedom of expression
as little as possible. Chabot J. further concluded that the evidence of a rational connection between the
ban of Canadian advertising and the objective of reducing overall consumption of lobacco was deficient, if
not non-existent. He held that the Act was a form of censorship and social engineering which was
incompatible with a free and democratic society and could not be justified.

Court of Appeal {on the application for a stay)

21 In deciding whether or not to exercise iis broad power under art, 523 of the Code of Civil Pracedure
of Québec to "make any order necessary to safeguard the rights of the parties”, the Court of Appeal made
the following observatlion an the nature of the relief requested:

But what is at issue here (if the Act is found to be constitutionally valid) is the suspensinn of the legal
effect of part of the Act and the legal duty to comply with it for 60 days, and the suspe _ _n, as well,
of the power of the appropriate public autharities to enforce the Act. To suspend or delay the effe ~
the enforcement of a valid act of the legislature, particularly one purpaorting to relale to the protecran
of public health or safety is a serious matter. The courts should not lightly limit or delay the
implementation or enforcement of valid legislation where the legislature has brought that legislation
into effect. To do so would be to intrude into the legislative and the executive spheres. [Emphasis in
original.}

The Court made a parlial grant of the relief sought as follows:

Since the letters of the Department of Health and Welare and appelianis' contestation both suggest
tha possibility that the applicants may be prosecuted under Sec. 5 after December 31, 1992 whether
or not judgment has been rendered on these appeals by that date, it seems reasconable to order the
suspension of enforcement * - ler Sec. 5 of the Act until judgment has been rendered by this Court
on the present appeals. The < is, after all, a serious issue as fo the validity of the Act, and it would be
unfairly onerous to require the applicants to incur substantial expense in dismantling these point of
sale displays until we have resolved that issue.

We see no basis, however, for ordering a stay of the coming into effect of the Act for 60 days
following our judgment on the appeals.

Indeed, given the public interest aspect of the Act, which purports to be concerned with the protection
of public health, if the Act were found to be valid, there is excellent reason why its effect and
enforcement should not be suspended (A.G. of Manitoba v Metropolitan Stores (MTS) Lid.

127, 135). [Emphasis in original.]

Court of Appeal (on the validity of the legislation), [1993] R.J.Q. 375, 102 D.L.R. (4th) 289
1. LeBel J.A. (for the majorily)

22 LeBel JA. characterized the Tobacco Products Control Act as legislation relating to public health.
He also found that it was valid as legislation enacted for the peace, order and good government of
Canada.

23 LeBel J.A. applied the criteria set outin R, v Crown Zeflerbach Canada LId.
and concluded that the Act satisfied the "national concern” test and could properly rest on a purely
theoretical, unproven link between tobacco advertising and the overall consumption of tobacco.

24 LeBel JA agreed with Brossard J.A. that the Act infringed freedom of expression pursuant to s, 2(b
) of the Charter but found that it was justified under s. 1 of the Charter . LeBel J.A. concluded that Chabot
J. erred in his findings of fact in failing te recognize that the rational connection and minimal impairment

515



12114/2020

https:/inexcanada.westiaw.cormyDocument/| 1007 17d02 11 26 3f0e0440003bald6c6d/ViewF ull Texd. htrrl HistSource=Faldering &eriginatonContexdt=MyResearchHi. ..

RJR — MacDonald tnc. v Canada (Attorney Generat) | WestlawNext Canada

branches of the Oakes test have been attenuated by later decisions of the Supreme Court of Canada. He
found that the s. 1 test was satisfied since there was a possibility that prohibiting tobacco advertising might
lead to a reduction in tebacco consumption, based on the mere existence of a {Translation] "body of
opinion” favourable to the adoption of a ban. Further he found that the Act appeared 1o be consistent with
minimal impairment as it did nol prohibit consumption, did not prohibit foreign advertising and did not
preclude the possibility of cbtaining information about tobacco products.

2. Brossard J.A. {dissenting in part)

25  Brossard J.A. agreed with LeBel J.A. that the Tobacco Products Control Act should be characterized
as public health legislation and that the Act satisfied the "national concern® branch of the peace, order
and good government power.

26  However, he did not think that the violation of 5. 2{# ) of the Charler couk be justified. He reviewed

the evidence and found that it did not demenstrate the exstence of a connection or even the possibility of
a connection between an advertising ban and the use of fobacco. It was his opinion that it must be shown

on a balance of probabilities that it was at least possible that the goals sought would be achieved, He also
disagreed that the Act met the minimal impairment requirement since in his view the Act's abjectives could
be met by restricting adverlising without the need for a total prohibition,

IV. Jurisdiction

27 A preliminary question was raised as to this Court's jurisdiction to grant the relief requested by the
applicants. Both the Attorney General of Canada and the interveners on the stay (several health
organizations, i.€., the Heart and Stroke Foundation of Canada, the Canadian Cancer Society, the
Canadian Council on Smoking and Health, and Physicians for a Smoke-Free Canada} argued that this
Court lacks jurisdiction to order a stay of execution or of the proceedings which would relieve the
applicants of the obligation of complying with the new regulations. Several arguments were advanced in
support of this position.

28 First, the Attorney General argued that neither the old nor the new regulations dealing with the
heatth messages were in issue before the lower courts and, as such, the applicants’ requests for a stay
truly cloaks requests to have this Court exercise an original jurisdiction over the matter. Second, he
contended that the judgment of the Quebec Court of Appeal is not subject to execution given that it only
declared that the Act was intra vires s. 91 of the Constitution Act, 1867 and justified under s. 1 of the
Charter , Because the lower court decision amounts to a declaration, there is, therefore, no "proceeding"
that can be stayed. Finally, the Altorney General characterized the applicants' requests as being requests
for a suspension by anticipation of the 12-month delay in which the new regulations will become effective
s0 that the applicants can contin "2 sell tobacco products for an extended period in packages
containing the health warnings required by the present regulations. He claimed that this Court has no
jurisdiction to suspend the operation of the new regulations.

29  The interveners supported and elaborated on these submissicens. They also submitted that r. 27
could not apply because leave to appeal had not been granted. In any event, they argued that the words
"or other relief” are not broad enough to permit this Court to defer enforcement of regulations that were
not even in existence at the time the appeai judgment was rendered.

30  The powers of the Supreme Courl of Canada to grant refief in this kind of proceeding are contained
in 5. 65.1 of the Supreme Court Act and +. 27 of the Rules of the Supreme Court of Canada .

Supreme Court Act
31

65.1 The Court or a judge may, on the request of a party who has filed a notice of application for
leave to appeal, order that proceedings be slayed with respect to the judgment from which leave to
appeal is being sought, on such terms as to the Court or the judge seem just.

Rules of the Supreme Court of Canada
32

27_ Any party against whom judgment has been given, or an arder made, by the Court or any other
court, may apply to the Court far a stay of execution or other relief against such a judgment ar arder,
and the Court may give such relief upen such terms as may be just.

33  Rule 27 and its predecessar have existed in substantially the same form since at least 1868 (see
Rules of the Supreme Court of Canada , 1888, General Order No. 85(17)). Its broad language reflects the
language of s, 97 of the Act whence the Court derives its rule-making power. Subsection (1)(a ) of that
section pravides that the rules may be enacted:

97. ..

(a ) for regulating the procedure of and in the Court and the bringing of cases before it fram
courts appealed from or otherwise, and for the effectual execution and working of this Act and the
attainment of the intention and objects thereof;
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While "suspensian” is a power that, as is stressed below, must be exercised sparingly, this is achieved by
applying the criteria in Melropolitan Stfores strictly and not by a restrictive interpretation of this Court's
jurisdiction. Therefore, the final argument of the Attarney General on the issue of jurisdiction also fails.

39  Finally, if jurisdiction under s. 65.1 of the Act and r. 27 were wanting, we would be prepared to find
jurisdiction in 5. 24{1) of the Charter . A Charter remedy should not be defeated due to a deficiency in the
ancillary procedural powers of the Court to preserve the rights of the parties pending a final resolution of
constitutional rights.

V. Grounds for Stay of Proceedings
40  The applicants rely upan the following grounds:

1. The challenged Tobacco Products Control Regulations, amendment were promulgated pursuant to
ss. @ and 17 of the Tobacce Products Contfrol Act, S.C. 1988, ¢. 20.

2. The applicants have applied to this Caourt for leave to appeal a judgment of the Quebec Court of
Appeal dated January 15, 1993. The Court of Appeal overturned a decisicn of the Quebec Superiar
Court declaring certain sections of the Act to be beyond the powers of the Parliament of Canada and
an unjustifiable violation of the Canadian Charter of Rights and Freedoms .

3. The effect of the new regulations is such that the applicants will be abliged to incur substantial
unrecoverable expenses in carrying out a complete redesign of all its packaging before this Court will
have ruled en the constitutional validity of the enabling legislation and, if this Court restores the
judgment of the Superior Court, will incur the same expenses a second time should they wish to
restore their packages to the present design.

4. The tests for granting of a stay are met in this case:
(i} There is a serious constitutional issue o be determined.
(i) Compliance with the new regutations will cause irreparable harm,

(iiiy The balance of convenience, taking into account the public interest, favours retaining the
status quo until this court has disposed of the legalissues.

Vi, Analysis

41 The primary issue fo be decided on these mations is whether the applicants should be granted the
interlocutory relief they seek. The applicants are only entitled to this relief if they can satisfy the test laid
down in Manitoba (Aflorney General) v Metropolifan Stores (MTS) Lid., supra . If not, the applicants wilt
have to comply with the new regulations, at least until such time as a decision is rendered in the main
actions.

A. Interlocutory Injunctions, Stays of Proceedings and the Charter

42  The applicants ask this Court to delay the legal effect of regulations which have already been
enacted and to prevent public autherities from enforcing them. They further seek to be prolected from
enforcement of the regulations for a 12-month period even if the enabling legislation is eventually found to
be constitutionally valid. The relief sought is significant and its effects far reaching. A careful balancing
process must be undertaken.

43 On one hand, courts must be sensitive to and cautious of making rulings which deprive legislation
enacted by elected officials of its effect.

44 On the other hand, the Charter charges the courts with the responsibility of safeguarding
fundamental rights. For the courts to insist rigidly that all legislation be enforced to the letter until the
moment that it is struck down as unconstitutional might in some instances be to condone the most blatant
violation of Charter tights. Such a praclice would undermine the spirit and purpose of the Charter and
might encourage a government to prolong unduly final resolution of the dispute.

45  Are there, then, special considerations or tests which must be applied by the courts when Charter
violalions are alteged and the interim relief which is sought involves the execution and enforceability of
legisiation?

46  Generally, the same principles should be applied by a court whether the remedy sought is an
injunction or a stay. In Mefropolitan Stores , at p. 127, Beetz J. expressed the positien in these words:

A stay of proceedings and an interlocutery |, inction are remedies of the same nature. In the
absence of a different test prescribed by statute, they have sufficient characteristics in comman to be
governed by the same rules and the courts have rightly tended to apply to the granting of
interfocutory st=v the principles which they follow with respect to interlecutory injunctions.

47  We would add only that here the applicants are requesting both interlocutory (pending disposition
of the appeal) and interim {for a period of one year following such disposition) relief. We v*" use the
broader term "interfocutory relief” to describe the hybrid nature of the relief scught. The s.....e principles
apply to both forms of relief.

815



12/14/2020

hitps //nextcanada.westlaw.com/D ocument/|10b717d02 1 263f0e0440003bald6cBd/ViewF ull Text. html ?listSource=F oldering &originationContext=MyResearchHi...

RJR — MacDonald Inc. v Canada (Aftorney General) | WestianNext Canada

48  Metropolitan Slores adopted a three-stage test for courls to apply when considering an application
for either a stay or an interlocutory injunction. First, a preliminary assessment must be made of the merits
of the case to ensure that there is a serious question to be tried. Secondly, it must be determined whether
the applicant would suffer irreparable harm if the application were refused. Finally, an assessment must be
made as to which of the parties would suffer greater harm from the granting or refusal of the remedy
pending a decision on the merits. k may be helpful to consider each aspect of the test and then apply it to
the facts presented in these cases.

B. The Strength of the Plaintiff's Case

49 Prior to the decision of the House of Lords in American Cyanamid Co. v Ethicon [t

an applicant for interlocutory relief was required to demonstrate a "strong prima facie case on ne
merits in order to satisfy the first test. In American Cyanamid , however, Lord Diplock stated that an
applicant need no longer demonstrate a strong prima facie case. Rather it would suffice if he or she could
salisfy the court that "the claim is not frivolous or vexatious; in other words, that there is a serious question
to be tried”. The American Cyanamid standard is now generally accepted by the Canadian courls, subject
to the occasional reversion to a siricter standard: see Robert J. Sharpe, Injunclions and Specific
Performance (2nd ed. 1992), at pp. 2-13 10 2-20.

50  In Metropolitan Stores , Beelz J, advanced several reasons why the American Cyanamid test rather
than any more stringent review of the merits is appropriate in Charter cases. These included the
difficulties involved in deciding complex factual and legal issues based upon the limited evidence avadable
in an interlocutory proceeding, the impracticality of underlaking a s. 1 analysis at that stage, and the risk
that a tentative determination on the merits would be made in the absence of complete pleadings or prior
to the notification of any Attorneys General.

51 The respondent here raised the possibility that the current status of the main action required the
applicanis to demonstrate something more than "a serious question to be tried." The respondent relied
upon the following dicta of this Court in Laboratoire Pentagone Ltée v. Parke, Davs & Co.

at p. 272:

The burden upon the appellant is much greater than it would be if the injunction were interlocutory, In
such a case the Courl must consider the balance of convenience as between the parties, because
the matter has not yet come to frial. In the present case we are being asked to suspend the operation
of a judgment of the Court of Appeal, delivered after fult consideration of the merits. It is not sufficient
to justify such an order being made to urge that the impact of the injunction upon the appellant would
be greater than the impact of its suspension upon the respondent.

To the same effect were the comments of Kelly J.A. in Adrian Messenger Services v The Jockey Club Lid.
(No. 2} (1972), 2 0.R. 619 (C.A.), at p. 620:

Unlike the situation prevailing before trial, where the competing allegations of the parties are
unresolved, on an application for an interim injunction pending an appeal from the dismissal of the
action the defendant has a judgment of the Court in its favour. Even conceding the ever-present
possibility of the reversal of that judgment on appeal, it will in my view be in a comparatively rare case
that the Court will interfere to confer upon a plaintiff, even on an interim basis, the very right to which
the trial Court has held he is not entitled.

And, most recently, of Philp J. in Bear Isfand Foundation v. Ontari HC.}, atp.
576:

While | accept that the issue of title to these lands is a serious issue, it has been resolved by trial and
by appeal. The reason for the Supreme Courl of Canada granting leave is unknown and will not be
known wntit they hear the appeal and render judgment. There is not before me at this time, therefore,
a serious or substantial issue to be tried. k has already been tried and appealed. No attempt to stop
harvesting was made by the present plaintifis before trial, nor before the appeal before the Court of
Anpeal of Ontario, The issue is no longer an issue at trial.

52  According fo the respondent, such statements suggest that once a decision has been rendered on
the merits at trial, either the burden upon an applicant for interlocutory relief increases, or the applicant
can no longer obtain such refief. While it might be possible to distinguish the above authorities on the
basis that in the present case the trial judge agreed with the applicant’s position, it is not necessary to do
50. Whether or not these statements reflect the state of the law in private applications for interlocutory
relief, which may well be open to question, they have no application in Charter cases.

53 The Charter protects fundamental rights and freedoms. The importance of the interests which, the
applicants allege, have been adversely affected require every court faced with an alleged Charter
violation to review the matter carefully. This is 50 even when other courts have concluded that no Charter
breach has occurred. Furthermore, the complex nature of most constitutional rights means that a motions
court wifl rarely have the time to engage in the requisite extensive analysis of the merits of the applicant's
claim. This is true of any application for interlocutory relief whether or not a trial has been conducted. it
follows that we are in complete agreement with the conclusion of Beetz J. in Metropalitan Stores , at p.
128, that "the American Cyanamid 'serious question’ formulation is sufficient in a constitutional case
where, as indicated below in these reasons, the public interest is taken into consideration in the balance
of convenience.”
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Interlocutory injunctions involving a challenge to the constitutional validity of legislation or to the
authority of a law enforcement agency stand on a different footing than crdinary cases involving
claims for " relief as between private litigants. The interests of the public, which the agency is
created to protect, must be taken into account and weighed in the balance, along with the interests of
the private litigants.

1. The Public Interest

70  Some general guidelines as to the methods to be used in assessing the balance of inconvenience
were elaborated by Beetz J. in Metropofitan Stores . Afew additional points may be made. 1t is the
"polycentric” nature of the Charfer which requires a consideration of the public interest in determining the
balance of convenience: see Jamie Cassels, "An Inconvenient Balance: The Injunction as a Charter
Remedy", in J. Berryman, ed., Remedies: issues and Perspectives , 1991, 271, at pp. 301-5. However, the
government daes not have a monopoly on the public interest. As Cassels points out at p, 303:

While it is of utmost imporlance to consider the public interest in the balance of convenience, the
public interest in Charter litigation is not unequivecal or asymmetrical in the way suggested in
Metropolitan Stores . The Attorney General is not the exclusive representative of a monolithic "public”
in Charter disputes, nor does the applicant always represent only an individualized claim. Most often,
the applicant can also claim to represent one vision of the "public interest”. Similarly, the pubfc
interest may not always gravitate in favour of enforcement of existing legislation.

7t ltis, we think, appropriate that it be open to both parties in an interlocutory Charter proceeding to
rely upon considerations of the public interest. Each party is entifled to make the courl aware of the
damage it might suffer prior to a decision on the meriis. In addition, either the applicant or the respondent
may tip the scales of convenience in its favour by demonstrating to the court a compelling public interest
in the granting or refusal of the relief sought. *~ * “ic interest” includes both the concerns of society
generally and the particular interests of identihaoie groups.

72 We would therefore reject an approach which excludes consideration of any harm not directly
suffered bv a party to the aobplication, Such was the position taken by the trial judge in Morgentaler v
Ackroy Ont, HC.), per Linden .., at p. 66.

The applicants rested their argument mainly on the irreparable loss to their potential women patients,
who would be unable to secure abortions if the clinic is not allowed to perform them. Even if #f were
established that these women would suffer irreparable harm, such evidence would not indicate any
irreparable harm to these applicants , which would warrant this courl issuing an injunction at their
behest. [Emphasis in original.]

73 When a privale applicant alleges that the public interest is at risk that harm must be ueiionstrated.
This is since private applicants are normally presumed to be pursuing theiro " irests rather than
those of the public at large. In considering the balance of convenience and t) lic interest, it does not
assist an applicant to claim that a given government authority dogs not repréasci . w1 public interest.
Rather, the applicant must convince the court of the public interest benefits which will flow from the
granting of the relief sought.

74 Courts have addressed the issue of the harm to the public interest which can be refied upon by a
public authority in different ways. On the one hand is the view expressed by the Federal Court of Appeal
in Altorney General of Canada v Fishing Vessel Owners' Associafion of B.C. which
overturned the trial judge’s issuance of an injunction restraining Fisheries Omcers rrom mpiementing a
fishing plan adopted under the Fisheries Act, R.5.C. 1970, ¢. F-14, for several reasons, including, at
795:

(b) the Judge assumed that the grant of the injunction would not cause any damage 1o the appellants.
This was wrong. When a public authority is prevented from exercising its statutory powers, it can be
said, in a case like the present one, that the public interest, of which that authority is the guardian,
suffers irreparable harm.

This dictum received the guarded approval of Baetz J. in Metrobolitan Stores at o. 139. i was apolied bv
the Trial Division of the Federal Court it

75 A conirarv view was exoressed bv McOuaid J.A. of the P.E.). Court of Appeal in Isfand Telephone
Co., Ru who, in granting a stay of an order of the Public Utilities
Commission penaing appeas, siateq ai p. 164:

| can see no circumstances whatsoever under which the Commission ilself could be inc  enienced
by a stay pending appeal. As a regulatory body, it has no vested interest, as such, in the outcome of
the appeal. In fact, it is not incenceivable that it should welcome any appeal which goes especially to
its jurisdiction, for thereby it is provided with clear guidelines for the future, in situations where doubt
may have therefore existed. The pub lic interest is equally well served, in the same sense, by any
appeal....

76 In our view, the concept of inconvenience should be widely construed in Charter cases. In the case
of a public authority, the onus of demonstrating irreparable harm to the public interest is less than that of a
private applicant. This is partly a function of the nature of the public authority and partly a function of the
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second stage. It will again be considered in the third stage when harm to the applicant is balanced with
harm to the respondent including any harm to the public interest established by the latter.

VI\. Application of the Principles to these Cases
A. A Serious Question to be Tried

87  The applicants contend that these cases raise several sericus issues to be tried, Among these is
the question of the application of the rational connection and the minimal impairment tests in order to
justify the infringement upon freedom of expression occasfoned by a blanket ban on tobacco advertising.
QOn this issue, Chabot J. of the Quebec Superior Court and Brossard JLA. in dissent in the Court of Appeal
held that the government had not satisfied these tests and that the ban could not be justified under s. 1 of
the Charter . The majority of the Caurt of Appeal held that the ban was justified. The conflict in the
reasons arises from different interpretations of the extent to which recent jurisprudence has relaxed the
onus fixed upon the state in R. v Oakes 10 justify its action in public welfare
initiatives. This Caurt has granted leave 10 near ine appea:s on the merits. When faced with separate
mations for interlocutory relief pertaining to these cases, the Quebec Courl of Appeal stated that ”
{wlhatever the outcome of these appeals, they clearly raise serious constitutional issues." This
observation of the Quebec Court of Appeal and the decision to grant leaves to appeal ciearly indicate that
these cases raise serious questions of law.

B. Irreparable Harm

88  The applicants allege that if they are not granted interlocutory relief they will be forced to spend
very karge sums of money immediately in order to comply with the reguiations. In the event that their
appeals are allowed by this Court, the applicants contend that they will not be able either to recover their
costs from the government or to revert to their current packaging practices without again incurring the
same expense.

89  Monetary loss of this nature will not usually amount *~ ‘rreparable harm in private law cases. Where
the government is the unsuccessful party in a constitution_. _laim, however, a plaintiff will face a much
more difficult task in establishing constitutional liability and obtaining mor~*~ry redress. The expenditures
which the new regulations require will therefore impose irreparable harm _.. the appiicants if these motions
are denied hut the main actions are successful on appeal.

€. Balance of Inconvenience

90  Among the factors which must be considered in order to determine whether the granting or
withholding of interlocutary relief would occasion greater inconvenience are the nature of the relief sought
and of the harm which the parties contend they will suffer, the nature of the legislation which is under
attack, and where the public interest lies.

91  The losses which the applicants would suffer should relief be denied are strictly financial in nature.
The required expenditure is significant and would undoubtedly impose considerable economic hardship on
the two companies. Nonetheless, as pointed out by the respondent, the applicants are farge and very
successful corporations, each with annual earnings well in excess of $50,000,000. They have a greater
capacity to absorb any loss than would many smaller enterprises. Secondarily, assuming that the demand
for cigarettes is not solely a function of price, the companies may also be able 1o pass on some of their
losses to their customers in the form of price increases, Ther * e, although the harm suffered may be
irreparable, it will not affect the long-term viability of the applivarns.

92  Second, the applicants are two companies who seek to be exempted from compliance with the latest
regulations published under the Tobacco Products Controi Act . On the face of the matter, this case
appears to be ap "exemption cas=" as that phrase was used by Beetz J. in Meiropolitan Stores . However,
since there are only three tobace.. roducing companies operating in Canada, the application really is in
the nature of a "suspension case”, The applice=~*~ admitted in argument that =~ were in effect seeking to
suspend the application of the new regulations .. all tobacco producing compe...._s in Canada for a period
of one year following the judgment of this Court on the merits. The result of these mations will therefore
affect the whale of the Canadian tobacco producing industry, Further, the impugned provisions are broad
in nature. Thus it is appropriate to classify these applications as suspension cases and therefore ones in
which "the public interest normally carries greater weight in favour of compliance with existing legislation”
(p. 147).

93  The weight accorded to public interest concerns is partly a function of the nature of legislation
generally, and partly a function of the purposes of the specific piece of legislation under attack. As Beetz
J. explained, at p. 135, in Metropolitan Stores :

Whether or not they are ultimately held to be constitutional, the laws which litigants seek to suspend
or from which they seek to be exempted by way of interlocutory injunctive relief have been enacted by
demo crafically-elected legistatures and are generally passed for the common good, for instance: ...
the proteclion of public health .... k seems axiomatic that the granting of interlocutory injunctive relief
in most suspension cases and, up to a paint, as will be seen later, in quite a few exemptlion cases, is
susceptible temporarily te frustrate the pursuit of the common good. [Emphasis added.]

94  The regulations under attack were adopted pursuant to s. 3 of the Tobacco Products Controf Act
which sfates:
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wifunctions - Availability of injunctions — Public interest
Injunctions =« Avanawudity of injunctions — Need to show irreparable injury

Injunctions --- Availability of injunctions — Interim, interlocutory and permanent injunctions
— Balance of convenience -— Restraint of governme ntal acts

Practice --- Practice on appeal — Appeal to Supreme Court of Canada — Stay pen ™ g
appeal

Jurisdiction of Supreme Court of Canada to stay implementation of regulations pending appeal —
Distinction between suspension of and exemption from regutations irrelevant — Tobacco ™-~ducts
Control Act, S.C. 1988, ¢, 20 — Supreme Court Act, R.8.C. 1985, c. $-26, s. 65.1 — Can ... 27.

Applicants challenged the constitutional validity of the Tobacco Products Control Act, which regulated
the advertisement of tobacco products and health warnings on those products, The Court of Appeal
found the legislation to be constitutional, Before a decision on applicants’ leave applications in the
main action was made, applicants applied to the Supreme Court of Canada for a stay from
compliance with the new packaging requirements pursuant to s, 85.1 of the Supreme Court Act, or, in
the event that leave was granted, pursuant to R. 27. A preliminary issue of jurisdiction was raised.
Held, the Court had jurisdiction to grant such relief but the applications for stays were dismissed. The
phrase "other relief" in R. 27 was broad enough to permit the Court to defer enforcement of
regulations that were not in existence when the appeal judgment was rendered, and could apply even
though leave o appeal was not yet granted. S. 65.1 was fo be interpreted as conferring the sarme
broad powers as R. 27. The Court had to be able to intervene not cnly against the direct dictates of a
judgment, but also against its effects. Even if the relief requested by applicants was for the
suspension of the regulation rather than for an exermnption from it, jurisdiction to grant such refief
existed, as a distinction between such cases was only to be made after jurisdiction was otherwise
established.

Application for stay of compliance with new tobacco packaging regulations — Tobacco Products
Control Act, 8.C. 1988, ¢. 20.

Applicants challenged the constitutional validity of the Act, which regule... the advertisement of
tobacco products and health warnings on theose products. The Court of Appeal found the legislation
to be constitutional. Before a decision on applicants' leave applications in the main action was made,
applicants applied to the Supreme Court of Canada for a stay from compliance with the new
packaging requirements. Held, the applications for stays were dismissed. The same test was to be
applied to applications for interlocutory in,  tions and stays in both private law and Charter cases.
The case clearly raised serious questions of law and the expenditures which the new regulations
required would impose irreparable harm on applicants if the stay were denied and the main action
were successful. However, in determining the balance of convenience, anv aconomic hardship
suffered by applicants could be avoided by passing it on lo tobacca purcl s, Public interest had
to be taken into account. Public interest consideration carried less weight in exemption cases than in
suspension cases, the present case being of the [after type. The only possible public interest in
continuing current packaging requirements was that the price of cigarettes for smokers would not
increase. This increase would be sfight and would carry kitle weight when balanced against the
undeniable public interest in health protection from medical problems attributable to smoking.

Applicants chaflenged the constitutional vafidity of the Act, which regulated the advertisement of
tobacco products and health warnings on those products. The Court of Appe=! found the legislation
to be constitutional. Before a decision on applicants’ leave applications in thr  ain action was made,
applicants applied to the Supreme Court of Canada for a stay from compliance with the new
packaging requirements. Held, the applications for stays were dismissed. The same test was to be
applied to applications for interlocutory injunctions and stays in both private law and Charter cases.
The case clearly raised serious questions of law. Where the government was the unsuccessful party
in a constitutional claim, a plaintiff faced a much mere difficult task in establishing constitutional
liability and obtaining monetary redress. The expenditures which the new regulations required would
therefore impose irreparable harm on applicants if the stay were denied and the main action were
successful. However, in determining the balance of convenience, any ecor  ic hardship suffered by
applicants could be avoided by passing it on to tobacco purchasers. The only possible public interest
in continuing current packaging requirements was that the price of cigarettes for smokers would not
increase. This increase would be slight and would carry litile weight when balanced against the
undeniable public interest in health protection from medical problems attributable to smoking.

Applicants challenged the constitutional validity of the Act, which regulated the advertisement of
tobacco products and health warnings on those products. The Court of Appeal found the legislation
to be constitutional. Before a decision on applicants’ leave applications in the main action was made,
applicants applied to the Supreme Court of Canada for a stay from compliance with the new
packaging requirements. Held, the applications for stays were dismissed. The same test was to be
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applied to applications for interlocutory injunctions and stays in both private law and Charter cases.
The case clearly raised serious questions of law and the expenditures which the new regulations
required would impose irreparable harmon a, | :ants if the stay were denied and the main action
were successful. However, in determining the balance of convenience, any economic hardship
suffered by applicants could be avoided by passing it on to tobacco purchasers, The only possible
public interest in continuing current packaging requirements was that the price of cigarettes for
smokers would not increase. This increase would be slight and would carry little weight when
balanced against the undeniable public interest in heatth protection from medical problems
attributable to smoking.

Jurisdiction to stay implermentation of regulations pending appeal — Distinction between suspension
of and exemption from regulations irrglevant — Tobacco Products Control Act, S.C. 1988, ¢. 20 —
Supreme Court Act, R.8.C. 1885, ¢. 5-26, s. 65.1 — Can. R. 27.

Applicants challenged the constitutional validity of the Tobacce Products Control Act, which regulated
the advertisement of tobacco products and health warnings on those products. The Court of Appeal
found the legislation to be constitutional. Before a decision on applicanis’ leave applications in the
main action was made, applicants applied to the Supreme Court of Canada for a stay from
compliance with the new packaging requirements pursuant to s. 65.1 of the Supreme Court Act o, in
the event that [eave was granted, pursuant to R. 27. A preliminary issue of jurisdiction was raised.
Held, the Court had jurisdiction to grant such relief but the applications for stays were dismissed. The
phrase "other relief* in R. 27 was broad enough to permit the Court to defer enforcement of
regulations that ware not in existence when the appeal judgment was rendered, and could apply even
though leave to appeal was not yet granted. 5. 65.1 was to be interpreted as conferring the same
broad powers as R. 27. The Court had to be able to intervene not only against the direct dictates of a
judgment, but also against its effects. Even if the relief requested by applicants was for the
suspension of the regulation rather than for an exemption fromiit, jurisdiction to grant such relief
existed, as a distinction between such cases was only to be made after jurisdiction was otherwise
established.

The judgment of the Court on the applications for interlocutory relief was delivered by Sopinka
=nd Cory JJ.:

|. Factual Background

1 These applications for relief from compliance with certain Tobacco Products Control Regulations,
amendment , SOR/33-389 as interlocutory relief are ancillary to a larger challenge to regulatory legistation
which will soon be heard by this Court,

2 The Tobacco Products Control Act, R.S.C., 1985, ¢. 14 (4th Supp.), 5.C. 1988, ¢. 20, came into
force on January 1, 1989. The purpose of the Act is to reguiate the advertisement of tobacco products
and the health warnings which must be placed upon tobacco products.

3 The first part of the Tobacco Products Control Act, particularly ss. 4 to 8, prohibits the advertisement
of fobacco products and any other form of activity designed to encourage their sale. Section 9 regulales
the labelling of tobacco products, and provides that health messages must be cartied on all tobacco
packages in accordance with the regulations passed pursuant fo the Act.

4 Sectlions “* *3 16 of the Act deal with enforcement and provide for the designation of tobacco
product inspecw > who are granted search and seizure powers. Section 17 authorizes the Governor in
Councll to make regulations under the Act. Section 17(f } authorizes the Governor in Council to adopt
regulations prescribing "the content, position, configuration, size and prominence" of the mandatory health
messages. Section 18(1}(b ) of the Act indicates that infringements may be prosecuted by indictment, and
upon conviction provides for a penalty by way of a fine not to exceed $100,000, imprisonment for up to
ane year, or both.

5  Each of the applicants challenged the constitutional validity of the Tobacco Products C_ trol Act on
the grounds that it is ultra vires the Parliament of Canada and invalid as it violates 5. 2(b ) of the Canadian
Charter of Rights and Freedoms . The two cases were heard together and decided on common evidence.

& On.uv 261991, Chabot J. of the Quebec Superior Court granted the applicants’ motions

finding that the Act was wlfra vires the Parliament of Canada ana at it
coniravenea ne Lnarer . | ne respondent appealed to the Quebec Court of Appeal. Before the Court of
Appeal rendered judgment, the applicants applied to this court for interlocutory relief in the form of an
order that they would net have to comply with certain provisions of the Act for a period of 60 days following
judgment in the Court of Appeal.

7  Upto that point, the applicants had complied with ali provisicns in the Tobacco Products Control Acf ,
However, under the Act, the complete prohibition on all point of sale advertising was not due to come into
force until December 31, 1992. The applicants estimated that it would take them approximately 60 days to
dismantle all of their advertising displays in stores. They argued that, with the benefit of a Superior Court
judgment declaring the Act unconstitutional, they shoutd not be required to take any steps to dismantle
their displays until such time as the Court of Appeal might eventually hold the legislation to be valid. On
the motion the Court of Appeal held that the penaities for non-compliance with the ban on point of sale

315



12/14/2020 RJR — MacDonald Inc. ¥ Canada {Attorney General) | WestlaniNext Canada

adyertising could not be enforced against the applicants until such time as the Court of Appeal had
released its decision on the merits. The court refused, however, to stay the enforcement of the provisions
for a period of 60 days following a judgment validating the Act.

8  OnJanuary 15, 1993, the Court of Appeal fo

allowed the respondent's appeal, Brossard JA. dissenung in part. 1Ne LoUr unanimuusty 1wy vis uie
Act was not uitra vires the government of Canada. The Court of Appeal accepted that the Act infringed s.
2(b ) of the Charter but found, Brossard J.A. dissenting on this aspect, that it was justified under s. 1 of
the Charter . Brossard J.A. agreed with the majority with respect to the requirement of unaltributed
package warnings (that is to say the warning was not to be attributed to the Federal Government} but
found that the ban on adverlising was not justified under s. 1 of the Charter . The applicants filed an
application for leave to appeal the judgment of the Quebec Court of Appeal to this Court,

9 On August 11, 1993, the Governor in Council published amendments to the regutations dated July
21, 1993, under the Act: Tobasco Products Controf Regulations, amendment , SOR/93-389. The
amendments stipulate that larger, more prominent health warnings must be placed on all tobacco products
packets, and that these warnings can ne longer be attributed to Health and Welfare Canada. The
packaging changes must be in effect within cne year.

10 According to affidavits filed in support of the applicant's motion, compliance with the new regulations
would require the tobacco industry to redesign ali of its packaging and to purchase thousands of
rotograve cylinders and embossing dies. These changes would take close to a year to effect, at a cost to
the industry of about $30,000,000.

11 Before a decision on their leave applications in the main actions had been made, the applicants
brought these motions for a stay pursuant 1o s. 65.1 of the Supreme Courl Act, R.8.C., 1985, c. 5-26 (ad.
by S.C. 1990, ¢. 8, 5. 40} or, in the event that leave was granted, pursuant tor. 27 of the Rules of the
Supreme Court of Canada , SOR/83-74. The applicants seek to stay "the judgment of the Quebec Courl
of Appeal delivered on January 15, 1993", but "only insofar as that judgment validates sections 3, 4, 5, 6,
7 and 10 of [the newregulations]”. In etfect, the applicants ask to be releasad from any obligation to
comply with the new packaging requirements until the disposition of the main actions. The applicants
further request that the stays be granted for a period of 12 months frem the dismissat of the leave
applications or from a decision of this Court canfirming the validity of Tobacco Froducts Controf Act .

12  The applicants contend that the stays requested are nu..3sary to prevent their being required to
ineur considerable rrecoverable expenses as a result of the new regulations even though this Court may
eventually lind the enabling legisiation to be constitutionally invalid.

13 The applicants’ motions were heard by this Courl on October 4. Leave o appeal the main actions
was granted on Octaber 14.

. Relevant Statutory Provisions
Tobacco Products Control Act, R.S.C., 1985, c. 14 (4th Supp.), 5.C. 1988, ¢. 20, s. 3:
14

3. The purpase of this Act Is to provide a legislative response to a national public health problem of
substantial and pressing concern and, in parlicular,

{a } o protect the health of Canadians in the light of conclusive evidence implicating tobacco use
in the incidence of numerous debilitating and fatal diseases;

(b ) to protect young persons and others, to the extent that is reasonable in a free and
democratic society, from inducements to use tobacco preducts and consequent dependence on
them; and

(¢ ) to enhance public awareness of the hazards of tobacco use by ensuring the effective
communication of pertinent information to consumers of tebacco products.

Supreme Court Act, R.8.C., 1985, ¢, §-26, 5. 65.1 (ad. 5.C. 1990, c. 8, 5. 40):
15

§5.1 The Court or a judge may, on the request of a party who has filed a notice of application for
leave to appeal, order that proceedings be stayed with respect to the judgment from which leave to
appeal is being sought, on such terms as to the Court or the judge seem just.

Rules of the Supreme Court of Canada, SOR/83-74, 5. 27:
16

27. Any party against whom judgment has been given, or an order made, by the Court or any other
court, may apply 1o the Court for a stay of execution or other relief against such a judgment or order,
and the Court may give such relief upon such terms as may be just.

lli. Courts Below
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branches of the Oakes test have been attenuated by fater decisions of the Supreme Court of Canada. He
found that the 5. 1 test was satisfied since there was a possibility that prohibiting tobacco advertising might
lead to a reduction in tobacco consumptien, based on the mere existence of a [Translation] "body of
opinion" favourable to the adoption of a ban. Further he found that the Act appeared to be consistent with
minimal impairment as it did not prohibit consumption, did not prohibit foreign advertising and did not
preclude the possibility of obtaining information about tobacco products.

2. Brossard J.A. (dissenting in part)

25  Brossard J.A. agreed with LeBet J.A. that the Tobacco Products Control Act should be characterized
as public health legisiation and that the Act satisfied the "natienal concern” branch of the peace, order
and good government power.

26  However, he did not think that the violation of s. 2(b ) of the Charter could be justified. He reviewed

the evidence and feund that it did not demonstrate the existence of a connection or even the possibifity of
a cennection between an advertising ban and the use of tobacco. it was his opinion that it must be shown

on a balance of probabilities that it was at least possible that the goals sought would be achieved. He also
disagreed that the Act met the minimal impairment requirement since in his view the Act's objectives could
be met by restricting advertising without the need for a total prohjbition,

IV, Jurisdiction

27  Apreliminary question was raised as to this Court's jurisdiction to grant the relief requested by the
applicants. Both the Attorney General of Canada and the interveners on the stay (several health
organizations, i.e., the Hearl and Stroke Foundation of Canada, the Canadian Cancer Society, the
Canadian Council on Smoking and Health, and Physicians for a Smoke-Free Canada} argued that this
Court lacks jurisdiction to order a stay of execution or of the proceedings which would relieve the
applicants of the obligation of complying with the new regulations. Several arguments were advanced in
supporl of this position.

28  First, the Attorney Generai argued that neither the old nor the new regulations dealing with the
health messages were in issue before the lower courts and, as such, the applicants’ requests for a stay
truly cloaks requests to have this Court exercise an original jurisdiction over the matter. Second, he
contended that the judgment of the Quebec Court of Appeal is not subject to execution given that it only
daclared that the Acl was infra vires 5. 91 of the Constitution Act, 1867 and justifed under 5. 1 of the
Charter . Because the lower courl decision amounts to a declaration, there is, therefore, no "proceeding”
that can be stayed. Finally, the Attorney General characterized the applicanis’ requestis as being requests
for a suspension by anticipation of the 12-month delay in which the new regulations will become effective
=n that the applicants can continue to sell tobacco products for an extended period in packages

¢ aining the health warnings required by the present regulations. He claimed that this Court has no
jurisdiction to suspend the operation of the new regulations.

29  The interveners supposted and elaborated on these submissions. They also submitted that r. 27
couid not apply because leave to appeal had not been granted. In any event, they argued that the words
"or other relief’ are not broad enough to permit this Court to defer enforcement of regulations that were
not even in existence at the time the appeal judgment was rendered.

30  The powers of the Supreme Court of Canada to grant relief in this kind of proceeding are contained
in 5. 65.1 of the Supreme Court Act and r. 27 of the Rules of the Supreme Court of Canada .

Supreme Court Act
k1|

65.7 The Court or a judge may, on the request of a party who has filed a notice of application for
leave to appeal, order that proceedings be stayed with respect to the judgment from which leave to
appeal is being sought, on such terms as to the Court or the judge seem just.

Rules of the Supreme Court of = 1ada
32

27. Any party against whom judgment has been given, or an order made, by the Courl or any other
courl, may apply to the Court for a stay of execution or other relief against such a judgment or order,
and the Court may give such refief upon such terms as may be just.

33  Rule 27 and its predecessor have existed in subslantially the same form since at least 1888 (see
Rules of the Supreme Court of Canada , 1888, General Order No. 85(17)}. ils bread language reflects the
language of s. 97 of the Act whence the Court derives its rule-making power. Subsection (1)(z ) of that
section provides that the rules may be enacted:

97 ..

(& ) for regulating the procedure of and in the Court and the bringing of cases before it from
courts appealed from or otherwise, and for the effectual execution and working of this Act and the
attainment of the intention and objects thereof,
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Although the point is now acadernic, leave to appeal having been granted, we would not read into the rule
the kmitations suggested by the interveners. Neither the words of the rule nor 5. 97 contain such
limitations. In our opinion, in interpreting the language of the rule, regard sh * " be had to its purpose,
which is best expressed in the terms of the empowering section: to facilitate ine ‘bringing of cases” before
the Courl "for the effectual execution and working of this Act”. To achieve its purpose ther *  :an neither
be limited to cases in which leave to appeal has already been granted nor be interpreted naruwly to apply
only to an order stopping or arresting execution of the Court's process by a third party or freezing the
judiciai proceeding which is the subject matter of the judgment in appeal. Examples of the former,
traditionally described as stays of execution, are contained in the subsections of 5. 65 of the Act which
have been held to be limited to preventing the intervention of a third party such as a sheriff but not the
enforcement of an order directed to a party. See Keable v Attorney General (Can.}

The stopping or freezing of all proceedings is traditionally referred to as a stav of proceeoings. »ee parve
Creek Toasted Corn Flake Co. v Kellogg Toasted Corn Flake Ca C.A} . Such
relief can be granted pursuant to this Court's powers in 1. 27 or 5. bd.1 Of e AGL

34  Moreover, we cannol agree that the adoption of 5. 65.1 in 1992 (S.C. 1990, c. 8, 5. 40) was
intended to limit the Court's powers under r. 27. The purpose of that amendment was to enable a single
judge to exercise the jurisdiction to grant stays in circumstances in which, before the amendment, a stay
cou' '’ 2 granted by the Courl. Section 65.1 should, therefore, be interpreted to confer the same broad
powes that are included in r. 27.

35  in light of the foregoing and bearing in mind in particular the language of 5. 97 of the Act we cannot
agree with the first two points raised by the Attorney General that this Court is unable to grant a stay as
requested by the applicants. We are of the view that the Court is empowered, pursuant to both 5. 65.1
and r. 27, not only fo grant a stay of execution and of proceedings in the traditicnal sense, but also to
make any order that preserves matiers between the parties in a state that will prevent prejudice as far as
possible pending resolution by the Court of the controversy, so as to enable the Court to render a
meaningful and effective judgment. The Court must be able ta intervene rot only against th- “‘rect
dictates of the judgment but also against jts effects. This means that the Court must have jursdiction to
enjoin conduct on the part of a party in reliance on the judgment which, if carried out, would tend to
negate or diminish the effect of the judgment of this Court. In this case, the new regulations constitute
conduct under alaw that has been declared constitutional by the lower courts.

36  This, in our oninion. is the view taken by this Court in Labatf Breweries of Canada Lid. v Atforney
General of Canada The appellant Labatt, in circumstances similar to those in this
casa, sought to suspenu enrurcement vy regulations which were attacked by it in an action for a
declaration that the regulations were inapplicable to Labatt's product. The Federal Court of Appeal
reversed a lower court finding in favour of Labatt. Labalt 2=~~~ “ar a slay pending an app-~'1o this
Court. Aithough the parties had apparently agreed ta the ieinwe v an order suspending furvier
proceedings, Laskin C.J. dealt with the issue of jurisdiction, an issue that apparently was contested
notwithstanding the agreement. The Chief Justice, speaking for the Court, determined that the Court was
empowered to make an order suspending the enforcement of “ - impugned regulation by the Department
of Consumer and Corporate Affairs, At page 600, Laskin C.J. iesponded as follows to arguments
advanced on the traditional approach to the power to grant a stay:

It was contended that the Rule relates to judgments or orders of this Court and not to judgments or
orders of the Courl appealed from. Hs formulation appears to me to be inconsistent with such a
limitation. Nor do [ think that the position of the respondent that there is no judgment against the
appeliant to be stayed is a tenable one. Even if it be 50, there is certainly an order against the
appellant. Moreover, | do not think that the words of Rule 126, authorizing this Gourt to grant relief
against an adverse order, should be read so narrowly as to invite only intervention directly against the
order and not against its effect whife an appeal against it is pending in this Court. iam """ e opinion,
therefore, that the appellant is entitled to apply for interlocutory relief against the operauon of the
order dismissing its declaratory action, and that this Court may grant relief on such terms as may be
just. [Emphasis added.}

37  While the above passage appears to answer the submi==i~n of the respendents on this motion that
Labait was distinguishable because the Caurt acted on a con__.._ order, the matter was put beyond doubt
by the following additional statement of Laskin C.J. at p. 601:

Although 1 am of the opinion that Rule 126 applies te support the making of an arder of the kind here
agreed to by counsel for the parties, | would not wish it to be taken that this Court is ctherwise without
power to pravent proceedings pending before it from being aborted by unifateral action by one of the
parties pending final determination of an appeal.

Indeed, an examination of the factums filed by the parties to the motion in Labait reveals that while it was
agrt " that the dispute would be resolved by an application for a declaration, it was not agreed that
penumy resolution of the dispute the enforcement of the regulations would be stayed.

38 Inour view this Court has jurisdiction to grant the relief requested by the applicants. This is the
case even if the applicants' requests for relief are for "suspension” of the regulation rather than
"axemption” from it. Te hold otherwise would he inransistent with this Courl's finding in Manitoba (Attorney
General} v. Metropolitan Stores (MTS) Lk In that case, the distinction between
"suspension” and "exemption” cases is maae oniy aner junisoicuun has been otherwise established and
the public interest is being weighed against the interests of the applicant seeking the stay of proceedings.
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While "suspension” is a power that, as is stressed below, must be exercised sparingly, this is achieved by
applying the criteria in Mefropolitan Stores strictly and not by a restrictive interpretation of this Court's
jurisdiction. Therefare, the final argument of the Attorney General on the issue of jurisdiction also fails.

39 Finally, if jurisdiction under 5. 65,1 of the Act and r. 27 were wanting, we would be prepared to find
jurisdiction in 5. 24(1) of the Cha~*~~ . A Charter remedy should not be defeated due to a deficiency in the
ancillary procedural powers of th. . ourt to preserve the rights of the parties pending a final resolution of
constitutional rights,

V. Grounds for Stay of Proceedings
40  The applicants rely upon the following grounds:

1. The challenged Tobacco Producis Contral Regulations, amendment were promulgated pursuant lo
ss. 9 and 17 of the Tobacco Products Control Act, $.C. 1988, c. 20.

2. The applicants have applied to this Court for leave to appeal a judgment of the Quebec Court of
Appeal dated January 15, 1993. The Court of Appeal overturned a decision of the Quebec Superior
Court declaring certain sections of the Act to be beyond the powers of the Parliament of Canada and
an unjustifiable violation of the Canadian Charter of Rights and Freedoms .

3. The effect of the new regulations is such that the applicants wifl be obliged to incur substantial
unrecoverahle expenses in carrying out a complete redesign of all its packaging before this Court will
have ruled on the constitutional validily of the enabling legislation and, if this Court restores the
judgment of the Superior Court, will incur the same expenses a second time should they wish to
restore their packages to the present design,

4. The tests for granting of a stay are met in this case:
{i) There is a serious constitutional issue to be determined.
(i) Compliance with the new regulations will cause irreparable harm.

(iii) The balance of convenience, taking inte account the public interest, favours retaining the
status quo until this court has disposed of the legal issues.

V1. Analysis

41 The primary issue o be decided on these motions is whether the applicants should be granted the
interiocutory relief they seek. The applicants are only entitled to this relief if they can satisfy the test laid
down in Manitoba (Aftarney General) v. Metropolitan Sfores (MTS) Lid., supra . if nof, the applicants will
have to comply with the new regulations, at least until such time as a decision is rendered in the main
actions.

A. Interlocutory Injunctions, Stays of Proceedings and the Charter

42  The applicants ask this Court to delay the legal effect of regulations which have already been
enacted and to prevent public authorities from enfercing them. They further seek {o be protected from
enforcement of the regulations for a 12-month period even if the enabling legisiation is eventually found to
be constitutionally valid. The relief sought is significant and its effects far reaching. A careful balancing
pracess must be undertaken.

43 Onone hand, courts must be sensitive to and cautious of making rulings which deprive legislation
enacted by elected officials of its effect.

44  On the other hand, the Charter charges the courts with the responsibility of safeguarding
fundarnental rights. For the courts to insist rigidly that ali legislation be enforced to the letter until the
moment that it is struck down as unconstitutional might in some instances be to condone the most blatant
violation of Charter rights, Such a practice would undermine the spirit and purpose of the Charter and
might encourage a government to prolong unduly final resolution of the dispute.

45  Are there, then, special considerations or tests which must be applied by the courts when Charfer
violations are alteged and the interim relief which is sought involves the execution and enforceability of
legislation?

46  Generally, the same principles should be applied by a court whether the remedy scughtis an
injunction or a stay. In Metropolitan Stores , at p. 127, Beetz J. expressed the position in these words:

A stay of proceedings and an interlocutory injunction are remedies of the same nature, In the
absence of a different test prescribed by statute, they have sufficient characteristics in common 10 be
governed by the same rules and the courts have rightly tended to apply to the granting of
interlocutory stay the principles which they follow with respect to interlocutory injunctions.

47  We would add only that here the applicants are requesting both interlocutory (pending disposition
of the appeal) and interim {for a period of one year following such disposition) relief. We will use the
broader term "interlocutory relief* to describe the hybrid nature of the relief sought. The same principles
apply to both forms of retief.
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48  Metropolitan Stores adopted a three-stage test for courts to apply when considering ~~ application
for either a stay or an interlocutory injunction. First, a prefiminary assessment must be maoe of the merits
of the case to ensure that there is a serious question to be tried, Secondly, it must be determined whether
the applicant would suffer irreparable harm if the application were refused. Finally, an assessment must be
made as to which of the parlies would suffer greater harm from the granting or refusal of the remedy
pending a decision on the merits. ft may be helpful to consider each aspect of the test and then apply it to
the facts presented in these cases.

B. The ~*-ength of the Plaintitl's Case

49  Prior o the decision of the House of Lords in American Cyanamid Co. v. Ethicon Lk

an applicant for interlocutory relief was required to demonstrate a "strong prima facie case on ine
merits in order to satisfy the first test. In American Cyanamid , however, Lord Diplock stated that an
applicant need no longer demonstrate a strong prima facie case. Rather it would suffice if he or she could
satisfy the cour that "the claim is not frivolous or vexatious; in other words, that there is a sericus question
to be tried”. The American Cyanamid standard is now generally accepted by the Canadian courts, subject
to the occasional reversion to a stricter standard: see Robert J, Sharpe, injunctions and Specific
Performance (2nd ed. 1992), at pp. 2-13 to 2.20,

50  In Metropolitan Stores , Beetz J. advanced several reasons why the American Cyanamid test rather
than any more stringent review of the merits is appropriate in Charter cases. These included the
difficulties involved in deciding complex factual and legal issues based upan the fimited evidence available
in an interlocutory proceeding, the impracticality of underlaking a 5. 1 analysis at that stage, and the risk
that a tentative determination on the merits would be made in the absence of complete pleadings ar prior
to the notification of any Attorneys General.

51 The respondent here raised the possibility that the current status of the main action required the
applicants to demonstrate something more than "a serious question to be tried.” The respondent relied
unon the following dicta of this Courl in Laboraloire Penfagone Lige v Parke, Davis & Co.

tp. 272

The burden upon the appellant is much greater than it would be if the injunction were interfocutory, In
such a case the Court must consider the balance of convenience as between the parties, because
the matter has not yet come to frial. In the present case we are being asked to suspend the operation
of a judgment of the Couri of Appeal, delivered after full consideration of the merits. It is not sufficient
to justify such an order being made to urge that the impact of the injunction upon the appellant would
be greater than the impact of its suspension upon the respondent.

To the same effect were the —- —ments of Kelly J.A. in Adrian Messenger Services v The Jockey Club Ltd.
(No. 2) (1972}, 20.R. B19 (L.~ , at p. 620:

Unlike the situation prevailing before trial, whete the competing allegations of the parties are
unresalved, on an application for an interim injunction pending an appeal from the dismissal of the
action the defendant has a judgment of the Court in its favour. Even conceding the ever-present
possibility of the reversal of that judgment on appeal, it will in my view be in a comparatively rare case
that the Court will interfere to confer upon a plaintiff, even on an interim basis, the very right to which
the trial Court has held he is not entitled.

And, most recently, of Philp J. in Bear Island Foundation v Ontari HC.}, atp.
576:

While | accept that the issue of title to these lands is a serious issue, it has been resolved by trial and
by appeal. The reason for the Supreme Court of Canada granting leave is unknown and will not be
known until they hear the appeal and render judgment. There is not before me at this time, therefore,
a serious or substantial issue to be tried. It has already been tried and appealed. No atiempt to stop
harvesting  : made by the present plaintiffs before trial, nor before the appeal before the Court of
Appeal of Ontario, The issue is no longer an issue at trial,

52  According to the respondent, such statements suggest that once a decision has been rendered on
the merits at trial, either the burden upon an applicant for interlocutory relief increases, or the applicant
can no longer obtain such rekef. While it might be possible to distinguish the above autharities on the
basis that in the present case the trial judge agreed with the applicant's position, it is not necessary to do
so. Whether or not these statements reflect the state of the law in private applicatians for interlocutory
relief, which may well be open to question, they have no application in Charler cases.

53 The Charfer protects fundamental rights and freedoms. The importance of the interests which, the
applicants allege, have been adversely affected require every courd faced with an alleged Charter
violation to review the matier carefully. This is 50 even when other courls have concluded that no Charfer
breach has occurred. Furthermore, the complex nature of most constitutional rights means that a motions
court will rarely bave the time to engage in the requisite extensive analysis of the merits of the applicant’s
claim. This is true of any application for interlocutory relief whether or not a triat has been conducted. t
follows that we are in complete agreement with the conclusion of Beetz J. in Mefropofifan Stores , at p.
128, that "the American Cyanamid 'serious question' formulaticn is sufficient in a constitutional case
where, as indicated below in these reasons, the public interest is taken into consideration in the balance
of convenience.”
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Intertocutory injunctions inwnlving a challenge to the constitutional validity of legislation or to the
authority of a law enforci..__nt agency stand on a different footing than ordinary cases involving
claims for such relief as between private litigants. The interests of the public, which the agency is
created to protect, must be taken inlo account and weighed in the balance, along with the interests of
the private litigants.

1. The Public Interast

70  Some general guidelines as to the methods to be used in assessing the balance of inconvenience
were elaborated by Beelz J. in Mefropoiitan Stores . A few additional points may be made. R is the
"polycentric’ nature of the Charter which requires a consideration of the public interest in determining the
balance of convenience: see Jamie Cassels, "An Inconvenient Balance: The Injunction as a Charter
Remedy", in J. Berryman, ed., Remedies: Issues and Perspectives , 1991, 271, at pp. 301-5. However, the
government does not have a monopoly on the public interest. As Cassels points out at p. 303:

While it is of utmost importance to consider the public inter._. in the balance of convenience, the
public interest in Chartfer litigation is not unequivocal or asymmetrical in the way suggested in
Metropolitan Stores , The Attorney General is not the exclusive representative of a monolithic "public”
in Charter disputes, nor does the applicant always represent only an individualized claim Most often,
the applicant can also claim to represent one vision of the "public interest”. Similarly, th_ . _slic
interest may not always gravitate in favour of enforcement of existing legislation.

71 It is, we think, appropriate that it be open to both parties in an interlocutory Charter proceeding to
rely upon considerations of the public interest. Each party is entitled to make the court aware of the
damage it might suffer prior to a decision on the merits. In addition, either the applicant or the respondent
may tip the scales of convenience in its favour by demonstrating to the court a compelling public interest
in the granting or refusal of the relief sought. "Public interest” includes bo”™ e concerns of society
generally and the particular interests of identifiable groups.

72 We would therefore reject an approach which excludes consideration of any harm not directly
suffered bv a partv to the apolication. Such was the position taken by the trial judge in Morgentaler v
Ackroy Ont. H.C.), per Linden 1., at p. 686,

The applicants rested their argurnent mainly on the irreparable loss to their potential wormen patients,
who would be unable lo secure abortions if the clinic is not * wed to perform them. Even if it were
established that these women would suffer irreparable harm, such evidence would net indicate any
irreparable harm to these applicants , which would warrant this court issuing an injunction at their
behest, [Emphasis in original ]

73 When a private applicant alleges that the public interest is at risk that harm must be demonstrated.
This is since private applicants are normally presured to be pursuing their own interests rather than
those of the public at large. In considering the balance of convenience and the public interest, it does not
assist an applicant to claim that a given government authority does not represent the public interest.
Rather, the applicant must convince the court of the public interest benefits which will flow from the
granting of the relief sought.

74  Courts have addressed the issue of the harm to the public interest which can be relied upon by a
public authority in different ways. On the one hand is the view expressed by tha Federal Court of Appeal
in Attorney Generaf of Canada v Fishing Vessel Quners’ Association of B.( which
overturned the trial judge’s issuance of an injunction restraining Fisheries Umcers rrom impernenting a
fishing plan adopted under the Fisherfes Act, R.8.C. 1970, c. F-14, for several reasons, including, at p.
795:

(b) the Judge assumed that the grant of the injunction would not cause any damage to the appelants.
This was wrong. When a public authority is prevented from exercising its statutory powers, it can be
said, in a case like the present ene, that the public interest, of which that authority Is the guardian,
suffers irreparable harm.

This dicturm received the guarded appreval nf Rsatz | in Matrannlitan Stores at n. 139, it was apolied by
tha Trial Division of the Federal Court il

75 A ecnntrarv view was exoressed by McQuaid J.A. of the P.E.|. Courl of Appeal in /sland Telephone
Co., R who, in granting a stay of an order of the Public Utilities
Commission penoing appeal, sty au p. 164:

| can see no circumstances whatsoever under which the Commission itself could be inconvenienced
by a stay pending appeal. As a regulatory body, it has no vested interest, as such, in the outcome of
the appeal. In fact, it is not inconceivable that it should welcome any appeal which goes especially lo
its jurisdiction, for thereby it is provided with clear guidelines for the future, in situations where doubt
may have therefore existed. The pub lic interest is equally well served, in the same sense, by any
appeal....

76  Inour view, the concept of inconvenience should be widely construed in Charter cases. In the case
of a public authority, the onus of demonstrating irreparable harm to the public interest is less than that of a
private applicant. This is partly a function of the nature of the public authority and partly a function of the
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second stage. i will again be considered in the third stage when harm to the applicant is balanced with
harm to the respondent including any harm to the public interest established by the latter.

VI.. Application of the Principles to these Cases
A. A Serious Question to be Tried

87  The applicants contend that these cases raise several serious issues to be tried. Among lhese is
the question of the application of the rational connection and the minimal impairment tests in order to
justify the infringement upon freedom of expression occasioned by a blanket ban on tobacco advertising.
On this issue, Chabet J. of the Quebec Superior Court and Brossard J.A. in dissent in the Court of Appeal
held that the government had not satisfied these tests and that the ban could not be justified under s. 1 of
the Charter . The majorily of the Court of Appe ' ' =Id that the ban was justified. The conflict in the
reasons arises from different interpretations o1 uie @xtent to which recent jurisprudence has relaxed the
onus fixed upon the state in R. v Oake to justify its action in public welare
initiatives. This Court has granted leave 1o near ine appeas on the merits, When faced wit . _ 3parate
motions for inferlocutory relief pertaining to these cases, the Quebec Court o* " ~peal stated that "
[wlhatever the outcome of these appeals, they clearly raise serious constitutiviial issues.” This
observation of the Quebec Court of Appeal and the decision to grant leaves to appeal clearly indicate that
these cases raise serious questions of law.

B. Irreparable Harm

88  The applicants allege that if they are not granted interlocutory rehief they will be forced to spend
very large sums of money immediately in order fo comply with the regulations. In the event ™ ttheir
appeals are allowed by this Couri, the applicants contend that they will not be able either tu 1 ccover their
costs from the government or to revert to their current packaging practice= without again incurring the
Same expense.

B8  Monetary loss of this nature will not usually amount to irreparable harm in private law cases. Where
the government is the unsuccessful party in a constitutional claim, however, a plaintiff will face a much
more difficult task in establishing constitutional liability and obtaining monetary redress. The expenditures
which the new regulations require will therefore impose irreparable harm on the applicants if these motions
are denied but the main actions are successfu) on appeal.

€. Balance of Inconvenience

90  Among the factors which must be cansidered in order to determine whether the granting or
withholding of interlocutary relief would occasion greater incony -~ “ance are the nature of the relief sought
and of the harm which the parties contend they will suffer, the nawre of the legistation which is under
attack, and where the public interest lies.

91 The losses which the applicants would suffer should relief be denied are strictly financial in nature.
The required expenditure is significant and would undoubtedly impose considerable econemic hardship on
the twa companies. Nonetheless, as pointed out by the respondent, the applicants are large and very
successful corporations, each with annual earnings weli in excess of $50,000,000. They have a greater
capacity to absorb any loss than would many smaller enterprises. Secondarily, assuming that the demand
for cigarettes is not solely a function of price, the companies may alsc be able to pass on some of their
losses to their customers in the form of price increases. Therefore, although the harm st ™ ed may be
irreparable, it will not affect the long-term viahility of the applicants,

92  Second, the applicants are two companies who seek to be exempted from comphance with the latest
regulations published under the Tobacco Products Control Act . On the face of the matter, this case
appears to be an "exemption case” as that phrase was used by Beelz J. in Metropolitan Stores . However,
since there are only three tobacco producing companies operating in Canada, the application really is in
the nature of a "suspension case", The applicants admitted in argument that they were in effect seeking to
suspend the application of the new regulations to all tobacco producing companies in Canada for a period
of one year following the judgment of this Court on the merits, The result of these motions will therefore
affect the whole of the Canadian tobacco producing industry. Further, the impugned provisions are broad
in nature. Thus it is appropriate to classify these applications as suspension cases and therefore ones in
which “the public interest normally carries greater weight in favour of compliance with existing legislation”
{p. 147).

93  The weight accorded to public interest concerns is partly a function of the nature of legislation
generally, and partly a function of the purposes of the specific piece of legislaticn under attack. As Beelz
J. explained, at p. 135, in Metropofitan Stores :

Whether or not they are ultimately held to be constitutional, the laws which litigants seek to suspend
or from which they seek to be exernpted by way of interlocutory injunctive relief have been enacted by
demo cratically-elected legislatures and are generally passed for the common good, for instance: ...
the protection of public health ... It seems axiomatic that the granting of interlocutory injunctive re” ~
in most suspension cases and, up to a point, as will be seen later, in quite a few exemption cases, s
susceptible temporarily to frustrate the pursuit of the common good. [Emphasis added ]

94  The regulations under attack were adopted pursuant to s. 3 of the Tebacco Products Control Act
which states:

14115






In the Court of Appeal of Alberta

Citation: Toronto Domin‘~- Pank v. Amex Bank of Canada, 1996 ABCA 128

Nate: 19960325
Jocket: 16309
Registry: Calgary

Between:

The Toronto Dominion Bank

Appellant
{Respondent)
-and -
Amex Bank of Canada
Respondent
(Applicant)

Memorandum of Decision of
The Honourable Madam Justice Hunt
in Chambers

APPEAL FROM THE ORDER OF THE HONOURABLE MR. JUSTICE MEDHURST OF
THE 22ND DAY OF JANUARY, 1996

COUNSEL:
Robert C. Stemp, for the Appellant (Respondent)

John Bessemer, for the Respondent (Applicant)

MEMORANDUM OF DECISION OF
THE HONOURABLE MADAM JUSTICE HUNT
IN CHAMBERS

[1] The Applicant Amex Bank of Canada (“Amex”) seeks to cancel a stay ordered
by Medhurst, J. on January 22, 1996, with respect to funds held in the trust account of
Annex’s solicitor. The Respondent, Toronto Dominion Bank (“TD Bank”), opposes the

application.

2] At issue is the application of 5. 195 of the Bankruptcy and Insolvency Act, R.S.C.
1985, c. B-3 (“the Act’) which provides:
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[13] Amex argues that, since it an extremely solvent organization, there is n. doubt
of its ability to repay should the appeal succeed. Its position has been upheld on two
previous occasions. It receives a return of between 15 and 30 per cent on its own
investments and would prefer to do the same with these funds, rather than receiving less
than four g~ cent through deposits with a competitor. It argues that its ¢laim and costs and
the trustee’s fees will likely take up the bulk of the funds (should its position be upheld on
appeal); thus, it says, it is unlikely that there will be a significant amount remaining for
distribution to other creditors.

[14] TD Bank disputes Annex’s argument that there would be little ieft of the fund
after Amex’s claim and costs and the trustee’s fees, observing that Annex’s costs have not
been taxed as yet. It argues that if the stay is cancelled and the monies distributed, and its
appeal is successful, it would be difficult or impossible for it to recover the monies

distributed to other creditors.

[15] In my view Amex has not discharged the burden of establishing that there are
sufficient reasons in this case to cancel the stay. The amount of money is relatively small.
Assuming the appeal is pursued in a reasonable fashion (and there is no suggestion to the
contrary), the matter is likely to be resolved in a relatively short time. The “lost interest’ will
be relatively insignificant. Counsel for Amex admitted that, even on his assessment of the
numbers, there would still be about $4,000 to be distributed after payment of its claim and
cnsts and the trustee’s fees. Thus, if the appeal succeeds, | agree with TD Bank that it
could be placed in a difficult position trying to recapture funds that had been distributed to
the other creditors. The harm to Amex in receiving a modest return on $52,000, over what
will likely be a relatively short time, is not a sufficiently compelling reason to cancel the

stay.
[16] For these reasons, the application is dismissed.

JUDGMENT DATED at CALGARY, Alberta
this 25th day of MARCH,
A.D. 1996
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