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(5] Should Sport Maska Inc. be of the view that it 1s still necessary to pursue
their motion for a dismissal of the appeal pursuant to Rule 62.18 or for an early hearing
of the appeal, it may inform the Registrar who shall fix a date for another hearing after

consultation with the parties.

Alexandre Deschénes, j.c.a.
Cour d’appel du Nouveau-Brunswick






Reasons for Judgment of the
Honourable Madam Justice Russell

Background

3 Kubota Canada Ltd. (Kubota) seeks an order directing the Registrar of this Court to file its
Notice of Appeal pursuant to the Alberta Rules of Court, AR 390/68 (Rules of Court) or
alternatively, extending the time for filing and serving the Notice of Appeal pursuant to the
Bankruptcy and Insolvency Act, R.S.C. 1985, ¢. B-3 (BIA) and its Rules.

[2]  The order appealed from was granted by a judge of the Court of Queen’s Bench in
Bankruptcy following an application to determine priority of competing personal property security
claims. That determination involved the application of the Personal Property Security Act, R.S.A.
2000, c. P-7 (PPSA). The Trustee in Bankruptcy was not a party to the application and
acknowledged that it did not concern property of the bankrupt.

(3] Following entry of the order on February 26, 2003, Kubota attempted to file a Notice of
Appeal with the Registrar of this Court on March 10. Counsel for Kubota believed the appeal was
govemed by the PPSA4; therefore, since actions under that statute are governed by the Rules of Court,
he believed it had been filed within the appeal period. The Registrar rejected the Notice however,
on grounds that the 10 day time limit for filing an appeal under the B/4 had expired.

[4] When he learned of that . ¢jection, counsel for Kubota immediately contacted counsel for the
oth... party, Case Credit Ltd. (Case), who advised him that the missed deadline would not be a
prouiem. Consequently, no application was then launched to seek leave to extend the time to appeal.
On April 11, however, counsel for Case indicated that their consent to an extension of time to appeal
was conditional on Kubota posting an irrevocable letter of credit for the full amount of Case’s debt.

(5] Settlement discussions between the parties continued until July 2003. At that point, counsel
for Case verbally advised Kubota’s counsel that if Kubota did not accept its settlement offer, Case
would oppose Kubota’s application for an order extending the time for appeal. Although counsel
for Kubota asked Case to reduce that warning to writing, Case did not do so until October 30, 2003,
On October 3, 2003, Case filed a Notice of Motion seeking directions to enforce the accounting
contemplated by the February 26 order. Kubota commenced this application on November 27,2003.

[6] Kubota’s explanation for the delay in making this application includes the protracted
settlement discussions, the initial understanding that the anplication would be uncontested, the
relocation of Kubota’s counsel to another law firm on OcL_oer 1, 2003, and the failure of Case to
provide written notice of the change of its position to contest this application until October 30, 2003.
The only explanation for the delay from October 30 to November 27, though, is that another lawyer
in the firm who was expected to assist with the application was on holidays the week prior to
November 27.

2004 ABCA 41 (CanLll)
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[7] Case maintains it has been prejudiced by the delay because Kubota continues to hold assets
or credits awarded to Case which are valued at between $§800,000and $  )00,000; it acknowledges,
however, that such prejudice could be redressed by an award of interest or costs. Of greater concern
to Case is the prejudice from the failure to proceed with the ac.. w.iting directed by the order. Kubota
suggests that, if its application is granted, any such prejudice might be remedied by - order
suspending the automatic stay provided by the BIA with respect to that aspect of the order only.

Analysis
Is the Appeal Period Governed by the BIA?

[8] Although the Trustee in Bankruptcy was not a party to the proceedings and the proceedings
ir—olved the application of the PPSA, the parties agreed the application should be made by Notice
o1 Motion before a judge in bankruptcy, rather than by Originating Notice of Motion in proceedings
under the PPS4. While the proceedings did not directly involve the property of the bankrupt, they
were clearly related to the bankruptcy. Thus, although provincial legislation defined the property
1. hts of the parties, the determination of their priorities in this case was made under the BIA: see
Re Giffen, [1998] 1 S.C.R. 91. Therefore, the appeal period established by the BI4 and its Rules
governs and the Notice of Appeal was properly rejected as out of time.

If So, Should That Appeal Period Be Extended in This Case?

[91 In Re Flair Construction v. Bank of Montreal (1981), 38 C.B.R. 292 (B.C. C.A.) (Flair)
at 294, Craig J.A. held that the governing principle in applications to extend time is the presence of
special circume*~-ces, taking into account such factors as whether:

1. The applicant had a bona fide intention to appeal before the expiration of the appeal
period;

That intention was communicated to the respondent;

The respondent would not be unduly prejudiced by an extension;

The appeal is meritorious in that there is a reasonably arguable ground of appeal; and
It is ir *-e interest of the parties to grant the extension.

il ol

[10] While Flair is useful in t~~* it is an appellate court decision involving a bankruptcy matter,
the test in Flair was appropriated trom the general law in British Columuia as to when the Court of
Appeal should grant leave to extend time for doing an act. The governing factors for such
applications in this province were established by this Court in Cairns v. Cairns, [1931] 3 W.W.R.
335 (C.A)) (Cairns). They include whether:

1. Therc ..as a bona fide intention to appeal while the right to appeal existed, and some
special circumstance that would ev~ise or justify the failure to appeal;

2004 ABCA 41 (CanLll)









Appearances:

M.J. Penny
for the Applicant/Appellant

N.J. Pollock, Q. C.
For the Respondent/Respondent

Page: 5

2004 ABCA 4, CanLll)









Page: 3

(b) if the order or decision is likely to affect other cases of a similar
nature in the bankruptcy proceedings;

(c) if the property involved in the appeal exceeds in value ten
thousand dollars;

(d) from the grant of or refusal to grant a discharge if the aggregate
unpaid claims of creditors exceed five hundred dollars; and

(e) in any other case by leave of a judge of the Court of Appeal.

[4] Each of ss. 193(a), (b) and {c) are invoked in this case. | agree that neither
ss. 193(a) nor (b) apply. Based on the analysis contained in Rave/ston Cor~ (Re)
(2005), 24 C.B.R. (5th) 256 (Ont. C.A.), | conclude that a bankruptcy order does
not involve future rights. Similarly, there is no evidence in this case that the
bankruptcy orders will likely affect another vase .aising the same or <imilar
issues in the same bankruptcy proceedings, unlik~ the situation in Wong v. Luu,
2013 BCCA 547, 55 B.C.L.R. (5th) 129, at para. 21. Consequently, s. 193(b)

does not apply.

[6] However, in my view, s. 193(c) does apply to this case. Clearly, the value
of the property involved in this appeal exceeds $10,000. Indeed, there is no
dispute that that is the case. However, the moving party submits that the
bankruptcy orders, which appoint a Trustee in Bankruptcy, simply preserve the
assets of the bankrupt and therefore do not “involve” property of more than
$10,000. The moving party relies on observations made in certain other cases
including Business Development Rank of Canada v. Pine Tree Resorts Inc., 2013

ONCA 282, 115 O.R. (3d) 617, 2403117 Ontario Inc. v. Bending Lake Iron Group

2020 ONCA 185 (CanLlil)
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Limited, 2016 ONCA 225, 369 D.L.R. (4th) 635, and Buduchnist Credit Union

Limited v. 2321197 Ontario Inc., 2019 ONCA 588, 72 C.B.R. (6th) 245.

[6] Each of those decisions is distinguishable from the case at hand. In all
three of those cases, the order being appealed was an order appointing a
Receiver over certain properties. It was not a bankruptcy order as is the case
here. There are distinctions between orders appointing a Receiver and
bankruptcy orders appointing a Trustee in Bankruptcy. Among those distinctions
is the fact that, unlike a Receiver, the Trustee in Bankruptcy does not require
court approval in order to monetize the bankrupt's assets (except in limited
circumstances). Instead, the Trustee has a duty to dispose of the bankrupt’'s
assets and distribute the proceeds amongst the creditors, subject to the

inspectors’ approval.

[7]  In relying on these decisions, the moving party points out the commentary
that has been made in them that s. 193(c) ought to be narrowly construed in
order to avoid conflict with other statutes, particularly the Companies’ Creditors
Arranger~=nt Act, R.S.C., 1985, c. C-36. As laudable a noal as that may be, it
cannot be used to, in effect, read the subsection out of the statute. On that point,
counsel for the moving party fairly concedes that, if the interpretation of s. 193(c)
that she urges in this case were to be adopted, the subsection would not apply to
any bankruptcy proceeding, since all of them will reafistically involve assets

totalling more than $10,000.

2020 ONCA 185 (CanLil)
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[14] All of these considerations favour the moving p~-y. Consequently, |
conciude that the automatic stay under s. 195 should be cancelled.

[15] The moving party is entitled to its costs of these motions fixed at $5,000,

inclusive of disbursements and HST.

“I.V.B. Nordheimer J.A.”

2020 ONCA 185 {CanLll)
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1. GROUNDS

Once the receiver has achieved the goals of the receivership, principally the sale
of the debtor’s business or property and the distribution of the sale proceeds, the
court in the case of a court appointment and the security holder in the case of a
priv=+= appointment should terminate receiver’s appoiniment and discharge the re-
ceiva.

The appointment of the receiver is usually terminated when the estate has been
fully administe.__ _r the appomtrnent no Ionger serves any purpose.! By that time,
the receiver will have taken possession of and disposed of all the debtor’s assets,
property, and undertaking. Then, the receiver will have no other-function, except in
the case of a court appointment, to pass its accounts before being discharged. In a
court appointment, the court terminates the appointment; it is not terminated auto-
matically. The receiver then proceeds to pass its accounts and, if satisfactory, the
court discharges the receiver. In a private appointment, the’ security holder may
change or terminate the appointment of a receiver at will unless there is a prohibition
in the security instrument.

There are many situations where a receiver may be discharged if the adminis-
tration is not completed and another receiver appointed in its place to complete the
receivership. In a court appointment, there is a heavier onus on the debtor or third
party who seeks to discharge or replace a receiver in the course 6f the administration
than there is upon a party opposing the court appointment in the first instarice. The

I See Metropolitan <. w.. Co. af Canada v. Dancorp Developments Ltd. (1993), 79 B.C.L.R. (2d) 169,
1993 CarswellBC 125 (B.C. Master), appeal dismissed (1993), 1993 CarswellBC 1998 (B.C. S.C.),
where the'court dismissed an application to discharge the receiver as the receiver had riot completed
the administration of the estate, and, in particular, t»= eceiver had notresolved warranty issues, obtained
tax refunds, and disposed of some of the remaini.., tnits of a condominium project at the time of the
application.
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- art considers the delay in bringing the motion, the stage of the proceedings as well
as the increased costs in replacing a receiver during the course of administration.?

The court or security holder may discharge the receiver in the following situa-
tions:

(1) Where the administration has been fully completed.
(2) If there is a conftict of interest with the receiver.

A receiver ought not to continue the appointment if there is any apparent conflict
of interest. For example, a receiver who accepts an appointment as trustee in bank-
ruplcy or as trustee under a proposal pursuani to the Bankruptcy and Insolvency Act
or vice versa has a conflict of interest if the creditors are challenging the security
instrument under which the appointment was made as being defective, or if the
creditors are challenging the enforcement thereof or that the taking of the security
is preferential to other creditors.

However, the court may permit the receiver to take both positions if the creditors
consent or the inspectors of the bankrupt estate approve the appointment. Even if
there is no litigation involving the security, the court may permit the dual pr-**ion
if the major creditors consent or do not oppose, or, in the case of a bankruptcy, the
inspectors of the estate consent.” In addition, if the receiver is in a conflict of interest
position buf has taken steps io resolve the conflict, the court will dismiss the appli-
cation.*

In Re YBM Magnex International Inc.,” the court considered the following fac-
tors, acknowledging that there may be additi...al factors, in deciding whether to
remove a receiver: '

{a) the gravity of the conflict or potential conflict;

(b} the receiver’s qualifications, and the experience and familiarity already gained by the receiver;

(c) the prejudice {0 the estate in removing the receiver, in particular, the knowledge which would
be lost and the time and costs which would be incurred in substituting a new receivér and
bringing that person-up to speed,

{d) he receiver’s conduct, in particular, whether the receiver: (i) has disclosed the conflict or po-
tential conflict from the outset; (ii) has established measures to reduce the dangers of conflicts
or potential conflicts; and (tii) has in any way acted improperly;

() delay by the appticant in alleging conflict and bringing the motion for removal;

{f) tactical reasons for bringing the motion for removal; and

(g) the wishes of various stakeholders.

2 Royal Bank of Canada v. Vista Homes Led. (1985), 63 B.C.L.R. 366, 57 CB.R. (N.S.) 80, 1985
CarswellBC 475 (B.C. 5.C.}; Canada Trustco Mortgage Co. v. York-Trillium Dev. Group Ltd. {1992},
12 C.B.R. (3d) 220, 1992 CarswelOnt 168 (Ont. Gen. Div.), Royal Bank of Canada v. Walker Hall
Winery Ltd. (2010}, 2010 ONSC 4236 (CanLlIl), 2010 CarswellOnt 6025 (Ont. 5.C.J. [Commercial
List}).

3 See Chapter 12 “Bankruptcy and Receivership, 6. Conflict of Interest”. See also sections [3.3.and 13.4
of the Bankruptcy and Insolvency Act.

4 Re YBM Magnex International Inc. (2000), 275 A.R, 352, 9 B.L.R. (3d) 296, 2000 CarswellAlta 1068
(Alta, Q.B.), appeal dismissed (2001), 293 A.R. 337,23 B.L.R. (3d) 293,257 W.A.C. 337 (Alta. C.A.).

5 Above. With respect to factor (a), the court considered (i) the existence of the conflict; (if) the alleged
favouritism by the receiver; (iii) the nature of the conflict for auditors affiliated with receivers; and (iv)
the conclusion on the nature of the conflict.
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(3) If the receiver has breached its duties or has not diligently fulfilled the powers
entrusted to it by the court order or in enforcing the rights of the security
holder.®

(4) If the receiver is negligent or incompetent.’

Needless to say, the receiver will not be discharged for minor breaches. The
court of the security holder must assess the nature of the breach and the consequences
in terms of the receiver’s duties and powers and their effect on the debtor and other
interested persons. The coust reviews the receiver’s actions as they unfold, rather
than reviewing its actions with the benefit of hindsight.?

(5) If the receiver dies, is dissolved, or vecomes insolvent.

(6) If there are sufficient facts to show partiality and bias.

(7) If the receiver is dishonest or fraudulent.

(8) If after the appointment, there appears to be no reason or purpose to continue
with the receivership as, for example, there are no substantial assets to admin-
ister or where the estate would be better administered under the Bankruptcy
and Insolvency Act?

In Kotler et al v. Bayshore Investments Ltd. et al.,'® the court discharged the
feceiver on the hasis that the costs of the receivership would lead to a dissipation
instead of a preservation of assets.

However; in conflicts between the security holder and the debtor as to who
should be the receiver, the court considers the fact the debtor is suing the receiver,
the nature of the claims being made against the receiver and the costs to be incurred
in substituting a new receiver.!! In Prince Albert Fashion Bin et al. v. Prince Albert
Credit Union Ltd. et al.? the debenture holder appointed a private receiver who
allegedly was seﬂmg the debtor's mvcntory at less than cost. The debtor sued the
debepture holder and receiver for damages, obtained an ex parte injunction and then

6 In Investors Group Trust Co. Ltd. v. Nussbaumer (1580), 25 B.CL.R. 33, 1980 CarswellBC 339
(B.C. §.C.), the receiver improperly performed her duties in a mortgage __ceivership. She failed to
take prompt action to find tenants for the properties and took no steps to renegotiate any leases. In
view of the fact that the mortgage was going to be redeemed within a short period of time, the court
dismissed:the apphcatmn to discharge the receiver.

7T See Aquilon Cap™ " Corp. v. Sucor (2010), 357 N.B.R, (2d) 336, 67 C.B.R. (5th) 288, 523 AP.R.
336 (N:B.'Q.B.), wwre if the privately appointed receiver is acting in good faith and is coramercially
reasonable in the sale of the debtor’s assets, the court will not substitute the receiver or El'lelI‘l the
receiver from selling.

8 Canada Trustco Mortgage Co. v, York-Trillium Dev. Group Lid. (1992), {2 C.B.R. (3d) 220, 1992
CarsweliOnt 168 (Ont. Gen. Div.).

9 InRe United Maritime Fishermen Co-op (1988), 87 N.B.R. (2d) 333,68 C.B.R. (N 5.)170, 221 APR.
333 (N.B: Q.B.), appeal allowed (1988}, 88 N.B.R. (2d) 253, 69 C.B.R. (N.8.) 161, (sub niom. Cdn.
Co-op. Leasing Services v. United Maritime Fishermen Co-0p.) 51 D:L.R, (4th) 618 (N.B. C.A.), the
court termina’ ° a yeceivership where the re-structuring of the debtor appeared no longer feasible so
that a trustee i, vankruptey could better serve the creditors and seli the assets without the court,

10 (1982), 41 C.B.R. {N.5.) 223, 1982 CarswellBC 482 (B.C. 5.C.), reversed (1982), 42 C.BR. (MN.5.)
127, 1982 CarswellBC 484 (B.C. C.A).

11 Royal Bank of Canada v. Vista Homes Lid. (1983), 63 B.CL.R. 366, 57 C.B.R. (N.§.) 80, 1985
CarswellBC 475 {B.C. S.C)).

12 (t980), 37 C.B.R. (N.S.) 160, 1980 CarswellSask 30 (Sask. Q.B.).
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applied to substitute a court-appointed receiver for the privately appointed receiver.
Although the court refused to substifute the receiver on the grounds that-the added
cost did not justify another receiver, the court imposed a condition on the privately
appointed receiver not to sell below cost without an order of the co~ or the consent
of the debtor.

®

If a prior encum*-~ncer appoints its ow~ ~eceiver or applies to the courtin a
court-appointed receivership for a receiver.

(10) If the receiver requests its ov - removal where, for example, the:receiver is a

natural person and is ill or pecomes incapable of fulfilling the duties of a
receiver.

(11) If the court ap, nts a receiver, the appointment of a privately appointed

receiver is terminated.'*

(12) 1f th. —ebtor challenges th.. ralidity of the appointment,'* if a creditor alleges

that the security instrument under which the receiver wag anpninted was a
fraudulent conveyance,'¢ or if the security holder does not st . curity pur-
suant to the order.

(13) If the receiver is in constant conflict with the debtor such that the evidence

leaves little doubt that the receiver cannot remain impartial 2~ disinterested.!’

(14) In a mortgage receivership, if the mortgagee obtains a Riic order,'® or pur-

chases the property, the effert'is to terminate the appointment of the receiver
subject to the passing of ace..unts."”

Imperial Life Assur. Co. v. Glenburt Mige. Ltd. et al. (1978), 28 C.B.R. (N.§.)302,{1979] | W W R.
245, 1978 CarswellBC 298 (B.C. S.C.), following Re Metro. Amalg. Estates Ltd.; Fairweather v. The
Company, [1912) 2 Ch. 497 (Eng. Ch. Div.}.
Re Slogger Automatic Feeder Co.; Hoare v. Slogger ¢ mmatic Feeder Co., [1915] I Ch 478 (Eng
Ch. Div.). If the order appointing the receiver is being appea!ed the security holder éahnol tesort to
the powers under the instrument in order to sell: Price Waterhouse Ltd. v. Crexghrurr Holdings Ltd. et
al. (1984), 36 Sask. R. 292, 54 C.B.R. (N.8.) 116, 1984 CarswellSask 39 (Sask. Q.B.).
Mercantile Bank of Can. v. Nelco. Corp. (1982), 47 C.B.R. (N.8.) 165, 1982 CarswellAlta 332 (Alta.
Q.B).
Royal Bank v. First Pioneer Invis. Ltd. et al. (1979), 27 O.R. (2d) 352, 32 C.B.R. (N.S)) 280 106
D.L.R. (3d) 330 (Ont. H.C.}, appeal dismissed (1981), 32 O.R. (2d) 121, 39 C.B.R. (N.S.) 147, 121
D.L.R. (3d) 510 (Ont. C.A.), appeal allowed [1984] 2 S.C.R. }25,5 0.A.C. 195,52 C;B:R. (N.S.) 225
(5.C.C).
First Pac. Credit Union v. Grimwood Sports Inc. et al. (1984), 59 B.C.L.R. 145, 16 D:L.R: (4th) 181,
56 CBR. (NS)7(B.C.C.A).

In Azura Management {Hemlock) Corp. v. Hemlock Valley Resorts Inc. (2006), 22 CB.R. {5th)
60, 2006 BCSC 824 (CanLIl), 2006 CarswellBC 1264 (B.C. Master), where the court dismissed the
receiver’s motion to approve the sale of the debtor’s business, the court also discharged the recéiver
and substituted another. Here, the receiver’s sale price was low, the sale was not in the best interests
of the majority of interested parties, and the receiver allowed insufficient time to market the assets so
as to create a proper climate to generate offers more closely akin to the fair market value of the
property. :
In Alberta, & Rice order is an order directing a judicial sale in favour of the creditor and granting
judgment for the dehiciency. See Morguard Investments Lid. v. De Savoye (1988), 27 B.CL R, (2d)
155, [19881 5 W.W.R. 650, 29 C.P.C. (2d) 52 (B.C. C.A.), appeal dismissed {1990) 3 8.C.R. 1077, 52
B.C.L.R.{(2d) L60,[1591) 2 W.W.R. 217 (SCC.).
Tow-Mor Properties Ltd, v. W.G. Fahiman Ent. Ltd. (1986), 72 A.R. 81, 62 C.B.R. (N.§8.) 297, 1986
Canl.I1 {807 (Alta. Master).
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to protect the receiver in the event the claim is dismissed. Such an indemnity can be
a payment into court or more conveniently by a letter of credit.”

The parties to the receivership action may settle or otherwise provide security
to the court’s satisfaction, thereby rendering the position of the receiver ineffective
or unnecessary. Similarly if the costs of a continued receivership may lead to a
dissipation of assets, the court may consider terminating the receivership where there
is no likely benefit to be derived for the stakeholders.”

In the situation where the receiver may be substituted or replaced, the receiver
must continue to act honestly and in good faith and the receiver should deal with
the property in a commercially reasonable manner. Where the debtor or other stake-
holders allege acts of impropriety, the court has the inherent power to remove its
own officer and substitute another in its pl... 2 prior to the completic.. Jf the admin-
istration.

If the debtor or a creditor brings a motion for the receiver’s termination for
cause, the court requi=< that the receiver report to the court as to the status of the
administration in a tir [y manner. If the receiver does not present an accurate ac-
count and a record of receipts and disbursements, the ~~rt cannot assess the re-
ceiver's remuneration let alone order the discharge.?

On the motion for termination and die~*arge, the security ho'*=~ and receiver
should give notice to all defendants or responaents in the action ana o all interested
persons.?” In many cases, only the debtor and guarantors are the defendants, although,
depending upon the practice in the particular court, subordinate security holders and
execution creditors may have been added as parties if they have not been paid.

The motion to discharge the receiver should be relatively straightforward when
the administration has been completed since all the proceedings in the realization of
assets will have been finalized, including the passing of the receiver’s accounts and
taxation. Persons having an interest in the debtor’s equity have already had an op-
portunity to contest the sale proceedings and challenge the receiver’s accounts. The
court is reluctant to keep the administration open where all issues have been dealt
with, except for possible potential claims against the estate or the receiver. In this
case, the court analyzes whether such claims are sufficiently remote and hypothetical
so that the : *ninistration can be finalized?® Thus, the motion to discharge the re-
ceiver is, in ...ost instances, merely a house-keeping measure in the finalization of
the lawsuit and relieves the réceiver of any further obligations. The motion may alsc
be a motion for advice and directions on the distribution of the sale proceeds. How-

24 Ed Mirvish Enterprises Ltd. v. Stinson Hospitality Inc., 2009 CanL.I1 55113, 2009 Carswell Ont 6167,
[2009] O.J. No. 4265 (Ont. 5.C.J. [Commercial List]).

25 See Kotler et al. v. Bayshore Invis. Lid. et al. (1982), 41 C.B.R, (N.5.) 223, 1982 C;arswellBC 482
(B.C. 5.C.), appeal allowed on other grounds (1982), 42 C.B.R. (N.8.) 127, 1982 CarswellBC.484
(B.C. C.A.). See above “1. Grounds”.

26 Guar. Trust Co. of Can. v. 208633 Holdings Ltd.; Northland Bank v. 208633 Holdings Ltd. et al.
(1982), 19 Alta, L..R. (2d) i5!, 42 C.B.R. {(N.5.) 80, 1982 CanL1I 1100 (Alta, Q.B.).

27 The purchaser of assets from the teceiver has standing on such a motion where the purchaser has
potential liabitity: Bank of Montreal v. Probe Explorations Inc. (2006), 26 C.B.R. (5th) 183, 2006
ABQB 604 (CanLIT), 2006 CatswellAlta 1446 (Alta. Q.B.).

28 Bank of Montreal v. Probe Explorations Inc. (2006), 26 C.B.R. (5th) 183, 2006 ABQB 604 (CanL1y),
2006 CarswetlAlta 1446 (Alta. Q.B.).
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ever, if the receiver has not taken all reasonable steps to realize the assets, the court
may adjourn the motion pending finalization of the estate.?”

Once the receiver completes the administration, the security holder may then
proceed to obtain the receiver’s discharge or an order granting the discharge on a
fixed date or on the completion of the administration. Where security is posted for
the receiver’s performance, the receiver’s surety will not, however, be discharged
until such time as the rzceiver passes the final accounts and taxes its remuneration.

If the receiver has assets which are unrealizable, as, for example, books and
records, the court will direct that the assets be returned to the debtor subject to the
security holder’s charge if the debt has not been fully satisfied. Where the holder
has been repaid, the receiver must deliver such surplus assets and proceeds from
realization to any subordinate security holder, the debtor, or the trustee in bankruptcy
as the case may be,

As indicated above, the court usually grants the receiver’s fees and expenses on
a full indemnity basis where the receiver can establish entitlement through dockets
and expenses receipts. In addition, where the debtor or other stakeholders challenge
the receiver’s conduct and activities, the receiver is usually entitled to the full in-
demnity as well. If the debtor or creditors unsuccessfully attack the receiver for
claims of ne~Ygence, breach of fiduciaty duty, dereliction of duty; abuse of power,
or bad faith, we ¢t has the inherent discretion to award full. or substantial indem
nity costs against the challenger especially where the facts have been litigated in
previous proceedings.?® The court can award costs on a full er substantial indemnity
basis where the  ty can show reprehensible, scandalous, egregious conduct.
Similarly, if the .c..iver’s reputation and integrity are being attacked, the eourt ean
award costs against the ethier party and even against a non-party if unsuccessful.*!

3. PRIVATE APPOINTMENT

After the receiver disposes the debtor’s pfoperty, the receiver normally prepares
a statement of receipts and disbursements for the security holder and, if requested
or required by statute, for the debtor and creditors. Such a statement is needed if the
security holder intends to pursue a deficiency balance against the debtor or agamst
any guarantor.

If the receiver does not produce a statement of receipts and dlsbursements the
debtor can commence a common law cause of action against the security holder for
a detailed accounting with respect to the property taken and realized. In addltlon
the receiver is usually deemed to be the agent of the debtor, and as agent, of the

29 Re Atlantic Travel Service Lid. (1982), 44 C.B.R. (N.S.) 218, 1982 CarswellBC 502 (B.C. © ).

30 Toronto Dominion Bank v. Preston Springs Gardens Inc. (2007), 31 C.B.R. (5th) 167, 20us ONCA
145 (CanLIl), 2007 CarswellOnt 1182 (Ont. C.A.), FCR Commercial Real Estate (Regina) Ltd. v.
Bricore Land Group Ltd. (2007}, (sub nom. Bricore Land Group Ltd., Re) 299 Sask. R. 194, [2007]
2 W.W.R. 79, 33 C.B.R. (5th) 50 (Sask. C.A.), allowing an appeal from (2007), (sub nom. Bricore
Land Group Lid, Re) 298 Sask, R. 158, 33 C.B.R. (5th} 46, 2007 SKQB [44 (CanLiI) (Sask. Q.B.)
with respect to costs whete bad faith was not alleged.

31 Re Party City L1d. (2002), 32 C.B.R. (4th) 286, 20 C.P.C. {5th) 156, 2002 CarswellOnt 1116 (Ont.
8.C.J. [Commercia! List]).
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receiver should therefore be accountable. Moreover, the receiver must be in a po-
sition to account to others who are entitled to any surplus.®

Where the receiver cannot realize an asset, the receiver may return it to the
duuior subject to the charge. If the debtor subsequently realizes upon the asset, the
holder may enforce its judgment, if any, or re-enforce its security to the extent of
any deficiency balance owing,

Upon completion of the admxmstraﬂon the receiver pays out the net proceeds
of realization tothe security holder. Although the practice is not uniform, the security
holder may formally notify the receiver in writing of the te—ination of the receiv-
ership which will end the agency relationship. The notice takes effect when it is
given to the receiver even though it may be dated and executed earlier.®

If the security holder terminates the appointment of the receiver before comple-
tion of the administration, the receiver remains liable to the security holder and to
the debtor for its conduct and activities to the date of te....ination. If a successor
receiver is appointed in its place, the security holder directs the first receiver to turn
over the files to the second receiver. :

Unlike court-appointed receiverships, it is not usua]ly clear when the receiver-
ship has been fully administered. Although the receiver may have realized upon the
assets and disbursed the proceeds, there is no finality. From time to time, unresolved
problems may arise for which the receiver may be responsible. In such cases, the
receiver may request indemnification from the security holder initially upon appoint-
ment or prior to distribution. An indemnity from an insolvent debtor is worthless.

If the receiver has retired the amounts owing under the security, the receiver is
not pro tanto discharged notwithstanding that the secusity holder has:been paid in
full. The receiver stands charge * rith the duty to account for the surplus to the
debtor and, in this respect. the rec....er becomes a fiduciary > If the receiver is aware
of competing claims or v..sequent security holders of the debtor, the receiver may
pay such surplus into court by way of interpleading: Aliernéitively, the receiver may
pay a subsequent security holder upon obtaining a proper indemnity.

If 'the receiver has realized sufficient proceeds to retire the debt to the security
howder together with the remuneration, costs, charges, and expenses, the receiver
must deliver up the surplus and dny unrealizable assets, subject to the rights of
subordinate creditors, to the debtor as soon as possible. In some cases, this may
occur before the receiver has completed its administration. If the receiver retains
such proceeds and assets for an unreasonable pe~*~+ of time irrespective of whether
the receiver has been terminated, both the receiver and the security holder may be
liable for trespass and conversion.®® If the receiver has been terminated, then thé
security holder might escape liability depending upon when the notice of termination
had been given.

]
i

32 Re B. Johnson & Co. (Bldrs.} Lid., [1955] 1 Ch. 634, [1955] Z Al E. R, 775, [1955] 3 W.L.R. 269
(Eng. C.A)), followed in Smiths Led. v. Middleton, [1979] 3 Al E.R. 842 (Ch. Div.).

33 See Windsor Refrigerator Co. v. Branch Nominees Ltd. (1960}, [1961] Ch. 375,11961] 1 AILE.R. 277
(Eng. C.A)), where by analogy the appointment took effect from the time it was comaunicated.’

34 Kennedy v. De Trafford, [1896] 1 Ch. 762 (Eng. Ch. Div.), appeal dismissed [1897] A.C. 180 (U.K.
H.L.).

35 See Re Goldburg (No. 2); Ex parte Page, [1912} | K.B. 606 (K.B.).
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Summary:

An order for sale of assets of a business made pursuant to s. 36 of the Companies’
Creditors Arrangement Act (“CCAA’} is challenged on the basis that some of the
Jssels authorized to be sold were assets of entities not before the Court in the
CCAA proceeding. Held: appeal alloved. The Court did not have the jurisdiction
under the CCAA to authorize the sale of assets of entities that had not brought
themselves within the CCAA proceeding.

(1] HUNTER J.A.: These appeals from an order made under the Companies’
Creditors Arrangement Act (“CCAA”) come to the Court with leave.

[2] The order under appeal authorizes a sale of certain assets pursuant to s. 36
of the CCAA. The appellants argue that some of the assets to be sold under this
authorization are owned by parties other than the companies that are s hject to the
CCAA proceeding. This, they say, goes beyond the jurisdiction of the CCAA court. f
th~t is a correct characterizatiun of the effect of the order under appeal, the issue is

one of law and the standard of review is one of correctness.

] The respondents’ position is that the intent of the asset purchase agreement
is to restrict the sale to the Petitioners’ assets, but if some of the assets do in fact
belong to other entities, the Monitor is nonetheless entitled to sell them with the
Court's approval. The Monitor refies on orders of the CCAA court leading up to the
sale approval and the broad discretion of a CCAA court under s. 11 of the CCAA.

[4] Given the need for a decision on this appeal in a compressed timeline, | will

not review all of the background to the order under appeal, but a brief review of the

proceedings is necessary to provide context both for the order for sale and some of
the arguments raised by the parties in this appeal.

[5] These proceedings commenced on November 25, 2016, when 8640025
Canada Inc., which | will refer to as 864, and Teliphc..e Data Centres inc. filed a
petition pursuant to the CCAA seeking the protection of that legislative regime in

order to file a plan of compromise or arrangement. A third company, Teliphone

2017 BCCA 303 (CanLil
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most of the companies in the Group are prepared on a consolidated basis. k quickly
became apparent that the integrated nature of the business of the TNW Group
would create difficulties in separating out what assets belonged to the Petitioners
and what assets used in the Petitioners’ Business were ~w~ned by other p~+ies not

within the CCAA process.

[11] To address this problem, in January of 2017, six of the secured creditors of
the Petitioners applied to the CCAA judge for an order adding three parties, TNW
Networks Corp. and Teliphone Corp., (who are appellants in this appeal} and a
subsidiary of Teliphone Corp. called Teliphone Canada Corp., as petitioners to the
CCAA proceedings. TNW Networks Corp. was identified as a critical part of the
operations of the TNW Group. Teliphone Corp. and Teliphone Canada Corp. were

characterized as being involved in the Petiti~ners’ business.

[12] This application was dismissed by Mr. Justice Affleck with reasons indexed as
2017 BCSC 303. The reasons for judgment of Affleck J. are significant in light of the

issue before this Court.

[13] Mr. Justice Affleck began his analysis by reference to s. 3(1) of the CCAAIn

these terms:

[24}  Subsection 3(1) on its face makes the Act applicable to a company

which is a debtor or affiliated debtor company. A debtor company is defined
in s. 2 of the Actas a company that is bankrupt or msolvent, has committed
an act of bankruptcy, or has made an assignment in bankruptcy or is in the

course of being wound up because of insolvency.

[25] The record before me does not demonstrate that the proposed
petitioners are insoivent. ...

[14] He described s. 3 as a gateway to applying the Act to an eligible company,
and held that since the proposed petition=rs were neither insolvent debtors nor

affiliated insolvent debtors, the Actwas not applicable to them.

[15] He also observed that:

{52] ... If the prospective petitioners could be added, despite their
opposition, the court would then become engaged in reorganizing their
businesses, perhaps even selling them, and probably imposing the stay

2017 BCCA 303 (CanlLll)



8640025 Canada Inc. (Re) Page 7

contemplated by s. 11.02(2) of the Act. | do not accept that Actis intended to
be applied to a company that objects to coming under its constraints.

[Emphasis added.]

[16] Nc #rther attempt was made to bring Teliphone Corp. into the CCAA
proceedings. The appellant Teliphnne Corp. relies in part on this judgment, which
was not appealed, for the proposition that the CCAA court does not have jurisdiction
over it orits assets in the CCAA proceeding.

[17) Further efforts were made, however, to brirng TNW Networks Corp. into the
proceeding, primarily because it emerged that the customer contracts, which were a
significant asset of the Petitioners’ business, had been assigned to TNW Networks

Corp. pric: 0 the initial CCAA order.

(18] Following further applications and cross-applications, ~n March 21, 2017, the
appeliant TNW Networks Corp. provided the Monitor with an Undertaking and
Acknowledgement that assigned to the Monitor “all of the assets of TNW Networks
Corp. that are used in or necessary for the busines= ~f the petitione:s, as
determined by the Monitor, including without limitation, all customer agreements of
the Petitioners and all matenal supplier contracts, insofar as they are »~!d by
TNWN."

[19] On April 6, 2017, Mr. Justice Bowden made a further order providing a
detailed process by which the Monitor was authorized to dete~ine which ar~~ts of
TNW Networks C~rp. were derived from the property of the Petitioners and which
were not. The Monitor was also given powers to market the property of the
Petitioniers, including any property ~f TNW Networks Corp. derived from the property

of the Petitioners.

[20] The text of this order is of some consequence to the issues in this appeal.
Paragraph 6 is relied on by the Monitor as providing authority for the asset purchase
agreement that was ultimately negotiated, and was also referenced by the chambers

judge who approved the agreement. Paragraph 6 reads as foliows:

2017 BCCA 303 (CanLll)
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Forthwith, the Monitor shall review, inventory and otherwise investigate the
affairs and assets of Networks, and shall determine what Property (as defined
below) of Network= was not derived directly or indirectly from the Property of
the Petitioners, ther subsidiaries, or any other entitles subject to the
Applicants' security (the “Networks Property"), and report the same to the
Court. Any Property of Networks which the Monitor is unable to determine the
origin of shall not be Networks Property, anc or greater certainty, until
determined as set out herein, none of the Property shall be Networks
Property. Any party may challenge the determination of what constitutes
Networks Property by application to this Court within 10 hu,.1ess days
following the Monitor's report on the same and which mader shall be
determined in this proceeding on a summary basis.

21}  Networks is defined in the order as TNW Networks Corp.

[22] The other part of the April 6 order of relevance to this appealis para. 7())

which reads in relevant part as follows:

The Monitor is hereby empowered and authorized, but not obligated, to act at
once in respect of all of the assets and undertakings of the Companies (the
“Property”) and, without in any way limiting the generality of the foregoing, the
Monitor is hereby empowered and authorized ... to sell, convey, transfer,
lease or assign the Property (other than the Networks property) or any part or
parts thereof ... with the approval of this Court ...

[23] Companies is defined collectively in the order as TNW Networks Corp. and

the Petitioners.

[24] The effect of these provisions is to provide the Monitor with the authority to
sell, subject to the approval of the court, all of the assets of the Petitioners, together
with those assets of TNW Networks Corp. that are not excluded by the process
established in para. 6. Nothing in the April 6 order authorizes the Monitor to sell any

other assets.

[25] In the end, no plan of arrangement was presented to the creditors for
approval. Having resolved the problem of the integration of operations between the
Petitioners and TNW Networks Corp. through the Undertaking and the April 6 order,
the Monitor focussed his efforts on a sale of the Petitioners’ assets as a goi~1

concern.

2017 BCCA 303 (CanLll)
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[26] The problem of separating out the assets of the Petitioners from other assets
of the other companies in the TNW Group remained. On June 7, 2017, if not before,
the Monitor became aware that several of these companies were asserting

ownership in some of the assets used in the Business of the Petitioners.

[27] In his 7" Report to the Court, issued June 27, 2017, the Monitor outlined the

steps he had taken to determine the scope of the Petitioner's assets:

111. As indicated in the response of the Monitor's legal counsel to the May 27
Letter, the Monitor, o~ numerous occasions and over several months,
requested of Mr. Laliberte a list of property, including assets, customer
agreements, property, plant and equipment or otherwis e which were being
used in the Business; but were not property of the Petitioners or TWN
Networks.

112. OnJune 7, 2017, Mr. Laliberte presented the Monitor with a report (the
“Asset Report”) which purported to outline Teliphone Corp. and subsidiaries’

interest in various property in the possession of the Petitioners and TNW
Networks. ...

113. The Asset Report provided by Mr. Laliberte provides an overview of a
series of acquisitions made by Teliphone Corp., the Petitioners and other
related parties that sought to segregate the ownership of assets and
customer relationships between the various legal entities that were party to
those transactions.

115. Notably, the Asset P~port asserts that various property in the
possession of the Petitioners and TNW Networks are owned by legal entities
other than the Petitioners (the “Outside Property’), including;

a) 101234472 Saskatchewan Ltd,;

b) Investel Capital Corporation (the parent company of the
Petitioners);

c) Teliphone Corp. (a related company); and
d) 8568349¢ “anada Lid. (a related company);

[28] The Monitor expressed some skepticism as to the accuracy of this report, but
pointed out the difficulty in determining ownership of the assets used in the

Petitioners’ Business:

119. The Monitor is of the view that the assets of the Business are highly
integrated in nature and there is no meaningful way to segregate the assets
and customer relationships of the Business to various legal entities without a
major examination, which would be extremely costly and would likely

2017 BCCA 303 (CanLll)
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conclude that all of the assets, at minimum, are ~*hject to the ser' ity
interests of the Secured Creditors. ...

120. The complex organizational structure of the Petitioners and the use of
different entities makes it extremely difficult to trace the ownership of assets.

79] The Monitor went on to note that the secured creditors had advised that they
held secirity over the entities identified as the owners of the Mutside Property.

[30] The Monitor reported on the progress of the Solicitation Plan as follows:

129. The Monitor received seven (7) LOIs [Letters of Intent] frc~ Prospective
Offerors (collectively, the “Offerors”) seeking to purchase the assets= of the

Business. No LOls were received from parties interested in making an
investment in the Business or in the Petitioners.

[Emphasis added.)

[31] On June 28, 2017, an affidavit was filed by Lawry Trevor-Deutsch, the former
President of Teliphone Corp. providing details of the assets used in the Petitioners’
Business that he asserted belonged to Teliphone Corp. and its subsidiaries, and
also details of additional assets that were said to belong to other companies,
primarilv affiliates of the Petitioners. Copies of source documents substantiating the

ownership of these assets were provided as exhibits to this affidavit.

[32] At this point, time was becoming very tight. The stay of proceedings that was
protecting the Petitioners was set to expire July 14, 2017. The question of what

assets were available for a going concern sale was unresolved.

[33] On July 7, 2017, the Monitor issued his 8™ Report to the Court in which he
advised the Court of an Asset Purchase Agreement or APA ..at had been
negotiated, subject to the Court’'s approval, with an affiliate of the Distributel Group
of Companies. Once again the subject matter of the sale was referred to as the
assets of the Business. The Monitor specifically referred to the ownership dispute in

these terms:

29. The purchase price (the “Distributel Purchase Price”) payable by
Distributel for all of the assets of the Business, wherever [ocated, including
accounts receivable and other current assets, property plant and equipment,
other network assets and all customer agreements and relationships (the

2017 BCCA 303 {CanLlil)
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‘Purchased Assets") include assets that the Shareholder Representatives
assert are assets of other entities, ...

[34] He also commented briefly on the assertion of ownership of assets by
Teliphone Corp. in the Trevor-Deutsch affidavit in these terms:

39. ... {f) ... The Monitor has reviewed Exhibit “Y" to the Trevor-Deutsch
Affidavit including the categories of assets that are purportedly owned by
Teliphone Corp. and has prepared a schedule attached as Appendix “H” to
this report wherein the Monitor provides its view that those assets were
either: (i) acquired directly by 864 in 2013; (ii) owned by one of the Petitioners
subsidiaries; (iii) are subject to Secured Creditor's security; or (iv) do rot form
part of the Purchas<d Assets.

[35] The Monitor maintained this position before the chambers judge and in his
submissions before us. The effect of this position is to assert that even ifthe assets
that are part of the Purchased Assets were not assets of the Petitioners, they may
be transferred if they were assets of one of the petitioners’ subsidiaries or if the
assets are subject to the Secured Creditors security, Secured Creditors being the

secured creditors of the Petitioners.

[36] An application was then made to approve the Distributel APA, returnable July
13, 2017. The appellants opposed approvai of the sale on the ground that the assets
that were subjeu to the sale included assets belonging to Teliphone Corp. or other
companies not part of the CCAA ~cess, and accordingly the CCAA court did not
have jurisdiction to approve the terms of the sale in the Distributel APA. A second

ground was advanced relating to the process followed by the Monitor.

{37] The status of the proceedings at the time of the July 13 application was

described by the chambers judge in these terms:

[71 ... At this stage, the decision reduces itself to the approval of this one
sale, or an alternative outcome, whichis difficult to know or define. There is
no evidentiary base from which to conclude that the Respondents are in a
position to carry on. They are about to run out of i.....2y and have no credit.
Their business relationships with those they must deal with to carry on
business, Telus being a prime example, are damaged beyond repair. The
Distributel deal, on the other hand, can likely save the employment of dozens
of employees, and allow a business to carry on. | do not see a viable
alternative to the requested orders.

2017 BCCA 303 (CanLli)
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[38] | agree with the practical wisdom of these comments, and if what was being
sold \»~s the assets of the Petitioners | would agree with the disposition approved by
the chambers judge. The impediment to this disposition, however, is the dispute over

the ownership of the assets that the Monitor had been unable to resolve.

[39] The chambers judge addressed this jurisdictional question in theoo terms:

[19] The Respondents also argue that the Monitor lackeu e authority to
sell the assets which are the subject of the Distributel agreement. However,
para. 6, in one of this Court's orders made on April 26, 2017, contains a
presumption against the assets being the property of an entity whose assets
the Monitor could not sell. Moreover, the Monitor further addressed the asset
guestion inits seventh report, dated June 27, 2017, at paragraphs 110-123. |
quote here paragraphs 122 and 123:

Based on the foregoing, the Monitor is of the view that it has
appropriately and in a cost effective manner carried out the
responsibilities pursuant to Paragraph 6 of the Enhanced Monitor
Powers Order that directed the Monitor to review, inventory and
otherwise investigate the assets of TNW Networks, and determine
which assets of TNW Networks, if any, was not derived directly or
indirectly from the Property of the Petitioners, their subsidiaries, or
any other entities subject to the security interests of the Secured
Creditors.

If this Honourable Court requires a more in-depth review the Monitor
will be required to undertake a full scale forensic examination of the
underlying transactions and sourcing of funds. The Monitor is
prepared to undertake such a review, but notes that a review of this
nature would take significant time and the professional costs
included the Seventh Report Forecast does not include a provision
for such an undertaking.

[20]  In my view, the further work offered by the Monitor in paragraph 123,
guoted above, would be wasteful of time and money, and the Court does not
require it. The ownership and transfer of assets among the group of companies
~wned and controlled by the Respondents was unusually complex. | am satisfied
rom Mr. Collins' detailed factual submissions on the first day of the hearing vl
the Monitor had the required interest in the sale assets to be able to sell them. |
also note Appendix A to the Monitor's eighth report, dated July 7, 2017, which
contains an ack~2wledgment and undertaking on behalf of the Respondents,
granting the Moiitor an irrevocable assignment of the shares in TNW Networks
Corp. and the assets of TNWN as determined by the Monitor.

[40] After commenting on the second ground advanced by the appellants, the
chambers judge approved the sale in the terms sought.

2017 BCCA 303 (CanLlil)
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{41] In considering the issues before this Court, | note that the chambers judge
who heard the application for approval of the APA was the third judge to hear and
determine applications in this CCAA proceeding. It is unclear how much of the
voluminous material presented to us was presented and explained to the chambers
judge hearing the application for approval of the sale. | recognize that trial
scheduling for an ongoing matter such as this can be very complicated, but if
possible, given the complexity of proceedings such as this it would be desirable to
have a single judge supervise the proceedings throughout.

42] On this appeal, the appeliants renew their jurisdictional argument that the
CCAA court did not have the authority to approve this APA because some of the
assets inciuded in the sale belonged to parties not within the CCAA proceedings.
The threshold question on this appeal is whether the APA does in fact purport to sell
assets belonging to Teliphone Corp. or the other parties not before the Court. In

these reasons | will refer to these assets as third party assets.

[43] The July 18 order on its face does not purport to sell third party assets, but
the APA approved by the order does contain asset schedules including both physical
assets and intellectual property which the appellants say demonstrably include third
party assets. The urder approving the sale also includes a provision whereby the
“ownership and other adv..se claims” of Teliphone Corp. in addition to seven wuier

entities not before the Court are “expunged and discharged”.

[44] Because cf the Dasis by which the Monitor sought to support his authority to
sell the assets listed in the APA, we do not have the benefit of a finding of fact by the
chambers judge on the question of whether the assets to be conveyed in the APA
include third party assets. It will be recalled that the Monitor based his authority on
the April 6 order and the proposition previously noted that if the assets were assets
of the Petitioners’ subsidiaries or were subject to the security of the Petitioners’

Secured Creditors, that was sufficient to found authority to include them in the sale.

[45] In my view it is necessary to determine this factual point in o.u2r to assess

whether the jurisdictional issue argued by the appellants arises in this case.

2017 BCCA 303 (CanLll)
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[46] The appellants have identified specific items in the schedules to the
Distributel APA that they say belong to Teliphone Corp., its subsidiaries or other
entities. They have provided source documentation substantiating their claims to
ownership. The Monitor was unable to determine whether the claims are valid due to
the complexity of the interrelated business operations of the TNW Group. As a
consequence, at the time he appeared before the chambers judge, the Monitor was
unable to confirm that all of the scheduled assets belonged to the Petitioners. On a
review of the record before the CCAA court, the preponderance of evidence is that

third party assets are included in the asset schedules attached to the APA.

[47] The fact that the Monitor referred in both his 7" and 8™ Reports to the sale of
assets of the Business lends support to the conclusion that the Monitor was of the
view that he had been authorized to sell the assets of the Business of the
Petitioners, whether or not those assets included third party assets, as long as the
third party assets were either assets of the Petitioners’ subsidiaries or assets over

which the Petitioners’ ©=cured Creditors held security.

[48] |then approach this appeal on the footing that the APA does include third
party assets. The question is whether the CCAA court had the jurisdiction to sell
third party assets as part of the assets of the Business of the Petitioners.

[49] The Monitor has advanced three arguments said to support his authority to
sell third party assets as parn of the sale of the assets of the Petitioners. The first is
that the April 6 order conferred that authority. The Monitor expressed this argument

in the following way in his factum:

Paragraph & »f the Expanded Monitor Powers Order [i.e. the April 6 order]
provides the ionitor with authority to sell assets of persons that are not
necessarily the assets of the Companies but where such assets are subject
to the interests of the Secured Creditors.

[50] The chambers judge interpreted the April 6 order in a similar manner, holding
that it contained “a pre.umption against the assets being the property of an entity

whose assets the Monitor could not sell”
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[66] The final argument raised by the Monitor before the chambers judge and
briefly addressed before us is that the while the ownership claims of Teliphone Corp.
and the other entities were being “expunged and discharged” by the order under
appeal, the expungement ~=lated to claims to the assets themselves, whereas the
order deferred the question of distribution of the proceeds to another day. The
suggestion was that Teliphone Corp. and the other entities in question could still
advarce a claim against the purchase funds. The July 18 order is based on the B.C.
Model Approval &..d Vesting Order under the Bankrupfcy and insolve..cy Act, RS.C.
1985, ¢. B-83, and the Monitor pointed out that Explanatory Note 6 from the B.C.
Model Insolvency Order Committee states that claims being vested out may in some

cases include ownership claims.

[67] This submission was not fully argued before us and it would not be
appropnate for this Court to embark upon a detailed assessment of whether this
viodel Order has the meaning suggested in relation to ownership claims or whether
such a process is appropriate for a sale unaer s. 36 of the CCAA. | note that even if
here was authority to convert third party assets into cash, the claims preserved for
further assessment appearto be limited to security interests or other financial or
monetary claims, not claims of ottright ownership. In any event, itis sufficient for
purposes of this appeal to observe that to give effect to this argument would not only
be inconsistent with the previous crzr of Affleck J. refusing to include Teliphone
Corp. inthese proceedings, but would also require a source of jurisdiction under the
CCAA that has not been established inthis appeal.

[58] In my opinion, the documented evidence of Teliphone Corp. that some of the
assets scheduled to the APA belonged to it or other entities not before the Court, in
combination with the inability of the Monitor to confirm that the assets were all the
property of the Petitioners, precluded the ability of the Court to approve the asset
purchase agreement presented for approval. The CLAA Court had no jurisdiction to
authoi..2 the sale of assets other than the assets of the Petitioners and TNW
Networks Corp.

2017 BCCA 303 (CanLil)
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[59] In light of my conclusions conceming the assets that are included in the APA,

itis not necessary to consider the appellants’ further argument conceming the
process of this CCAA proceeding.

[60] Forthese reasons, | would allow the appeals and set aside the order
approving the Distributel APA. | would extend the stay of proceedings to August 28,
2017 in order to give interested parties an opportunity to consider the implications of
this judgment. Further proceedings in this matter are remitted back to the Supreme
Court of British Columbia.

[61] GOEPEL J.A.: | agree.

[62] FITCH J.A.: | agree.

[submissions by counsel re. costs]

[63] GOEPEL J.A.: if the appellants wish to pui.Je the question of costs, they are
at liberty to file written submissions concerning that because, it seems to me, that it
raises a somewhat potentially important practice point which we are not going to
attempt to deal with summarily. if, as | say, the appellants wish to seek costs, they
have liberty to file written submissions. Those submi...ons should be filed within the
next 15 days. The Monitor will have a week to respond to those submissions. If the
appellants, upon reflection, decide not to pursue the issue of costs, then there will be

no costs of the appeal.

“The Honourable Mr. Justice nunter”

2017 BCCA 303 (CanLil)
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Parties”); (i) Second Avenue, as documentation agent and a lender; and
(iiiy White Oak, as the administrative agent and collateral agent and a

lender.

48. The Credit Agreement provided for a US$40 million senior secured
revolving credit facility (the “Revolving Credit Facility’) with a maturity
date of December 30, 2022. A4vances under the Revolving Credit Facility
are available by way of direct advances or letters of credit (each an “LOC").
A copy of the Credit Agreement is attached to this affidavit as Exhibit D.
Capitalized ter...s not otherwise defined in this section have the meaning

given to them in the Credit Agreement.

49, White Oak has security over the Collateral (including certain real
estate assets located in Winnipeg and Toronto) pursuant to a number of
secwity agreements, deeds of hypothec and debentures, which are

attached to this affidavit as follows:

(a) Canadian Security and Pledge Agreement entered into as of
December o0, 2019 by and among 4093879 Canada Lid,,

4093887 Canada Ltd., and NIP, as grantors, and White Oak, in

pursuant to mortgages on owned real estate of Nygard Propertics Ltd. is limited to a reslized value after all costs
and expenses, including enforcement costs of $20 million.



(b)

()

(d)

(e)

24

its capacity as collateral agent (Exhibit E, redacted to remove

bank account numbers).

Canadian Pledge Agreement entered into as of Dece...ber 30,
2019 by and among Nygard Properties Ltd. and NEL, as
grantors, and White Oak, in its capacity as collateral agent

(Exhibit F).

Dees of Hypothec dated December 19, 2019 betwr=n NIP,
4093879 Canada Ltd. and 4093887 Canada Ltd., as grantors,

and White Oak, as hypothecary representative (Exhibit G).

Charge/Mortgage of the Ontario Property in the amount of
US$50,000,000, granted by Nygard Properties Ltd. in favour of
Whie Oak, as collateral agent, and registered on e to 1
Niagara Street, Toronto, Ontario (a multi-story office building
that houses office space for the Nygard Group) on December

30, 2019, as Instrument AT5331325 (Exhibit H).

Debenture dated December 25, 2019, for the principal sum of
US$50,000,000, granted by Nygard Properties Ltd, in favour of
White Oak, as collateral agent and registered on tit.c to 1771

Inkster Boulevard, Winnipeg, Manitoba (a Nygard distribution
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and otherwise to enforce the rights of the Corporation thereto in the name of the
Corporation;

(iif)  any and all existing or future agreements, contracts, licenses, permits, plans and
specifications, bonds, letters of credit, letters of guarantee or other documents or
instruments affecting ~- relating to the Owned Real Property or the Leased Real
Property or any part or parts thereof or the construction, use, operation or
maintenance of buildings, erections, structures, improvements and fixtures
thereon and all extensions, amendments, renewals or substitutions thereof or
therefor which may hereafter be effected or entered into and all benefit, power
and advantage of the Corp~-1tion to be derived therefrom; and

(iv)  all proceeds from any and all existing or future insurance policies in respect of
property damage ...d business interruption insurance pertaining to the
Mortgaged Property and all proc--ds of expropriation or similar taking ~¢ the
Owned Real Property or the Leased Real Property or any part or parts tnereof
and all benefit, power and advantage of “~e Corporation to be #~~ived therefrom,;
and

create a security interest uu and grant, mortgage, assign, transfer, pledge and charge as and by
way of a floating charge to and in favour of the Mc..gagee all of its undertaking, property and
assets, real and personal, immovable and movable (incl.uing, without limitation, all goods,
intangibles, instruments, investment property, documents of title, chattel paper and r~ey),
located at, on or used in conjunction with, the Owned Real Property or the Leasea R--1
Property including, without limitation, all inventories, and good-will, now owned or hereatter
acqui== by the Corporation, of whatsoever nature, kind or description and whereve ituate
(other han such thereof as may from time to time be validly and effectively subjectea to the
charges created under Sections 4(1), 4(2) and 4(3) of this debenture). The floating charge
hereby created shall not hinder or prevent the Corporation, unless the security hereby
constituted shall have become enforceable, from disposing of or dealing with the subject matter
of the floating charge in the ordinary course of the business of the Corporation and for the
purpose of carrying on the same; provided that such action is not in breach of any specifi~
provision of or covenant in this debenture, the Credit Agreement or any other Loan Documents.

Habendum. To have and to hold the Property and ail rights hereby conferred to the Mortgagec
forever for the uses and purposes with the powers and authorities and subject to the terms and
conditions herein set forth,

Definitions. Unless otherwise provided, the capitalized terms used in this debenturc shall have
the meanings ascribed to them in Schedule “B”.

Attachment. Subject to Section 29, the security interests created by this deben._.e are
intended to attach when this debenture is executed by the Corporation and delivered to the
Mortgagee.

Reservation of Last Day of Lease. The last day of any term of years reserved by any lease or
any extension or renewal thereof, oral or written, or any agreement therefor, now heid or
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Documents shall be afforded to, are extended to, and shall be enforceable by the iortgagee in
this debenture.

White Oak Commercial Finance, LLC has been appointed the Collaterat Agent for th~ other
Credit Parties pursuant to Article IX of the Credit Agreement. It is expressly understc.d and
agreed by the ~~+ies to this Debenture that any au*-ority conferred upon the Collateral Agent
hereunder is suo,wot to the terms of the delegation o: auth_.ity made by the Credit Parties to the
Collateral Agent pursuant to the Credit Agreement, and that the Collateral Agent has agreed to
act (and any successor the Collateral Agent shall act) as such hereunder only on the express
conditions contained in such Article IX. Any successor the Collateral Agent appointed pursuant
to Art*~'» IX of the Credit Agreement shall be entitled to all the rights, interests and ber=fits of
the Cotlateral Agent hereunder.

Covenants of the Corporation. The Corporation hereby covenants and agrees with the
Mortgagee as follows:

Payment and Performance - The Corporation shall pay and perform the Obligations in full as
and when the same shall become due under the Loan Documents and when they are required to
be performed thereunder.

Representations and Warranties.

The C~-poration represents, warrants, covenants and agrees that each of the representations,
warranues, covenants and other agreements of the Corporation under and as contained in the
Credit Agreement are hereby incorporated herein in their entirety by this reference.

Events of Default. The Principal Sum, interest and all other obligations secured shall become
immediately pa—"le and the securitv hereby constituted shall become enforceable upon the
occurrence and continuation of an Ev.at of Default.

Waiver of Default. The Mortgagee may by notice to the Corporation waive in whole or in part
any default of the Corporation on such terms and conditions as the Mortgagee may determine,
but no such waiver shall be taken to affect any subsequent default or the rights resulting
therefrom. No delay by the Mortgagee in the enforcement of its rights under this debenture
shall be deemed to constitute a waiver of a default.

Remedies. Whenever the security hereby constituted shall have become enforceable, the
Mortgagee may proceed to realize the security hereby constituted and to enforce its rights:

by entry, with the right to have, hold, use, occupy, possess and enjoy the Pr.,.rty or any part
thereof without the let, su* hindrance, interruption or denial of the Corporation, its successors
or assigns;

by entry, with the right to make such arrangements for completing the construvuon of, repairing
or putting in order any buildings or other improvements on the Property or any part thereof, or
for inspecting, taking care of, leasing, collecting the rents of and managing generally the
Property or any part thereof as it may deem expedient, and all costs, charges and expenses,

LEGAL_}:58250867 3
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including allowances for the time and service of any employee of the Mortgagee or other
person appointed for the above purposes shall be added to the Principal Sum and shall be
secured hereby ....d payable forthwith together with interest thereon calculated at the rate and at
the times and in the manner provided for herein for interest arrears on the Principal Sum;

by the appoir+~ent, by an instrument in writing, of any person or persons, whether an officer or
officers or an employee or employees of the Mortgagee or not, as a receiv.. (which te— also
includes an interim receiver and a receiver and manager) or receivers of all or any part of the
Property, and the Mortgagee may remove ...y ...2iver or receivers so appointed and a,...int
another or others in his or their stead;

under the provisions of Section 18 or other sale permitted at law;

by proceedings in any court of competent jurisdiction for the appointment of one or more
receivers, receivers and managers, or interim receivers under any applicable law;

by proceeding in any court of competent jurisdiction for foreclosure and/or judicial sale;
in such other manner as is permitted by the Credit Agreement; and

by any other action, suit, proceeding or other remedy authorized or permitted by law or by
equity.

Remedies Cumulative. No remedy for the realization of the security hereby constituted or for
the enforcement of the rights of the Morigagee shall be exclusive of or “=»endent upon any
other such remedy but any one o, .nore of such remedies may from time .. time be exercised
independently or in combination.

Receiver. Subject to the provisions of any instrument in writing appoint... a receiver or
receivers, upon the appointment hereunder of a receiver of the Property or any part thereof, the
following provisions shall apply:

Every such receiver shall have unlimited access to the Property as agent and attorney for the
Corp~~tion (which right of access shall not be revocable by the Corporation) and shall have
full power and unlimited authority to, without limitation:

() take possession of the Property or any part thereof;
(i)  carry on or concur in carrying on the business of the Corporation;

(iii)  collect the rents and psofits from leases and tenancies whether created before or
after these presents;

(iv)  lease or concur in leasing any portic - f the Property wh'~1 may become vacant
on such terms and conditions as ne considers advisapte and enter into and
execute leases, accept surrenders and terminate leases;
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(v) and thereafter, every such receiver shall be accountable to the Corporation for
any surplus as required by applicable law.

The remuneration and expenses of the receiver shall be paid by the Corporation on demand and shall
be a charge on the Property and shall bear interest from the date of dem....d at the same rate as ..,.plies
to the principal hereby secured.

)

(8)

9)

(10)

(In

18.
(0

Every such receiver may, --*h the consent *» writing of the Mortgagee, borrow money for the
purpose of maintaining, prowecting or presc.ving the Property or any part thercof, or for the
purpose of carrying on business of the Corporation, and any receiver may issue certificates (in
this sub clause called “receiver’s certificates™) for such sums as will, in the opinion of the
Mortgagee, be sufficient for obtaining security upon the Property or any part thereof for the
amounts from time to time so required by the receiver, and such receiver’s certificate may be
payable either to order or to bearer and may be payable at such time or times, and shall bear
such interest as the Mortgagee may approve and the receiver mav sell, pledge or otherwise
dispose of the receiver’s certificates in such manner and may pay ....a commission on the sale
thereof, as the Mortgagee may consider reasonable, and the amounts from time to time payable
by virtue of such receiver’s certificates shall form a charge upon the Property in priority to the
amounts secured under this debenture;

Save as to claims for accounting to which the Corporation is entitled under applicable law
pursuant to clause (6) above, the Corporation hereby rele._es and discharges any such receiver
from every claim of every nature, whether sounding in damages or not which may arise or be
caused to the Corporation or any person claiming through or under him by reason or as a result
of anything done by such receiver unless such claim be the direct and proxim=~*= result of gross
negligence, wilful miscond: -, dishonesty or fraud.

The Mortgagee may, at any time and from time to time, terminate any such receivership by
notice in writing to the Corporation and to any such receiver.

The statutory declarati... . an officer of the Mortgagee as to default under the provisions of
these presents and as to the due appointment of the receiver pursuant to the terms hereof shall
be sufficient proof thereof for the purposes of any person dealing with a receiver who is
ostensibly exercising powers herein provided for and such dealing shall be deemed, as regards
such person, to be valid and effectual.

The rights and powers conferred herein in respect of the receiver are supplemental to and not in
substitution of any other rights and powers which the Mortgagee may have,

Sales.

Method of Sale — Upon the security hereby constituted becoming enforceable and the
Mortgagee making demand hereunder, the Mortgagee may, upon the expiry of any applicable
notice period, either before or after any entry, sell and dispose of the Property or any part
therer including, without limitation, any rents and profits thereof either as a whole or in
separate parcels, at public auction or by tender or by private sale at such time or times as the
Mortgagee may determine, and may make such sale either for cash or credit or part cash and
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part credit, and with or without advertisement, and upon such conditions as to upset and price
and with or without a reserve bid as the Mortgagee may deem proper.

Rescission and Resale - The Mortgagee may also rescind or vary any contract of sale that may
have been entered into and resell with or under any of the powers conferred hereunder and
adjourn any such sale from time to time without being answerable for any loss occasioned by
such sale or by any postponement thereof.

Deeds - The Mortgagee may execute and deliver to the purchaser or purchasers of the Property
or any part thereof good and sufficient deeds, assurances and conveyances for the same, the
Mortgagee being hereby constituted the irrevocable attorney of the Corporation for the purpose
of making such sale and executing such deeds, assurances and conveyances.

Sale, Bars, Claims through Corporation - Any such sale made as aforesaid shall be a
perpetual bar both in law and in equity against the Corporation and all other persons claiming
the said property or any part thereof, by, from, through or under the Corporation.

Sale Procceds - In the case of a sale for cash or credit, or part cash and part credit, the
Mortgagee shall be bound to pay to the Corporation only such moneys as have been actually
received from purchasers after the satisfaction of all claims of the Mortgagee including
payment of any costs, charges and expenses (including without limitation all solicitors’ fees as
between a solicitor and his client) incurred by the Mortgagee in the taking, recovering,
collecting, realising on, keeping possession of, and any sale of, the Property.

Prior Encumbrances and Expenses. The Mortgagee may pay the amount of any
encumbrance, lien or charge now or hereafter existing, or to arise or to bc claimed upon the
Property having priority over this debenture, including any taxes, utility charges or other rates
on the Property, or any of them, and may pay all costs, charges and expenses and all solicitors’
fees as between a solicitor and his client, which may be incurred in taking, recovering and
keeping possession of the Property, or in protecting, repairing, restoring or preserving the
Property, and generally in any proceedings or steps of any nature whatever properly taken in
connection with or to realize this ..curity, or in respect of the collection of any overdue
interest, principal, insurance premiums or any other monies whatsoever payable by the
Corporation hereunder whether any action or any judicial proceedings to enforce such
payments has been taken or not. The amount so paid shall be added to the debt hereby secured
and be a charge on the Property and shall bear interest at the rate aforesaid, and shall be
payable forthwith by the Corporation to the Mortgagee. Further, the non-payment of such
amount shall entitle the Mortgagee to make demand hereunder and to exercise the remedies
hereby given. In the event of the Mortgagee paying the amount of any such encumbrance, lien
or charge, taxes or rates, either out of the monies advanced on the security or otherwise, the
Mortgagee shall be entitled to all the rights, .. Jities and securities of the person or persons,
company, corporation, or Government so paid.

No Set-Off, etc. The Principal Sum, interest and other amounts hereby secured will be paid
and shall be assignable free from any right of set-off or counterclaim or equities between the
Corporation and the Mortgagee or any other person or persons.
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proceedings may be heard and determined in such courts. The Corporation and the Mortgagee
irrevocably waive, to the fullest extent possible, the defence of an inconvenient forum. The
Corporation and the Mortgagee agree that a judgment or order in any action or proceeding
contemplated in this debenture may be enforced in any jurisdiction in any manner provided by
taw. For greater certainty, the Mortgagee may serve legal process in any manner permitted by
law and may bring an action or proceeding against the Corporation or the property or assets of
the Corporation in the courts of any jurisdiction. Notwithstanding the provision in this Section
43 providing for the governance by and construction and interpretation of this debenture in
accordance with the laws of the Province of Ontario and the laws of Canada applicable therein,
it is acknowledged and agreed that if the Mortgaged Property which comprises real estate or
real estate interests is situated in a province other than Ontario (the “Other Province™) the laws
of the Other Province and the laws of Canada applicable therein shall govern with respect to the
security hereby constituted against the Mortgaged Property located in the Other Province which
comprises real estate or real estate interests situated in the Other Province ana with respect to
the enforcement of the Mortgagee’s rights and remedies under this debenture in respect ““ereof
and that in construing and interpreting this debenture with respect to such security, the ... »s of
the Other Province and the laws of Canada applicable therein shall apply. All terms, definitions
and other provisions of the Credit Agreement incorporated by ref=~ence into this debenture
shall be determined as if such terms, definitions and other provisions were i—*>rpreted in
accordance with the laws of the Province of Ontario and the laws of Canada applicable therein.

Currc—cy. Except where otherwise expressly provided in this debenture, all amounts in this
debenture are stated and shall be paid in the lawful currency of C...ada,

Amendment. No amendment of this debenture shall be binding unless in writing and signed
by the parties.

Severable. If arv provision of this debenture is held to be invalid, illegal or unenforceable, the
validity, legality and enforceability of the remaining provisions shall not be affected.

Successors and Assizus. This debenture shall be binding upon and enure to the benefit of the
parties and their respective heirs, executors, administrators, successors and permitted assigns,
all ..signments to be in accordance with the provisions of the Credit Agreement. The
Mortgagee may assign, transfer and deliver to any transferee of the obligations secured or any
part thereof the liability of the Corporation under this debenture and any security, documents or
instruments held by the Mortgagee in respect of this debenture and no such assignment, transfer
or delivery shall release the Corporation from its liability; thereafter but subject to the
provisions of the Credit Agreement, the Mortgagee shall be fully discharged from all
responsibility with respect to this debenture and security, documents and instruments so
assigned, transferred or delivered and the permitted transferee shall be vested with the powers
and rights of the Mortgagee under this debenture and under the security, documents or
instruments assigned, transferred or delivered. The Mortgagee, however, shall retain all powers
and rights with respect to any security, documents or instruments not assigned, transferred or
delivered.

Receipt of Copy. The Corporation acknow!edges receipt of a copy of this debenture.
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SCHEDULE “A”

OWNED REAL PROPERTY

L.

1 Niagara Street, Toronto, Ontario

Legally described as:

PIN 21240-0094 (LT); PT LT 18 SEC A PT MILITARY RESERVE TORONTO AS IN
CT603366, EXCEPT THE EASEMENT THERLIN; CITY OF TORONTO

2. 1771 inkster Boulevard, Winnipeg, Manitoba
Title Number:; 2286531/1
Legally described as:
FIRSTLY: SP LOT 6 PLAN 26533 WLTu IN OTM LOTS 2 AND 3 PARISH OF
KILDONAN
SECONDLY: PARCEL 3 PLAN 11773 WLTO EXC OUT OF SAID PARCeL ** L MINES
AND MINERALS WHETHER SOLID LIQUID OR GASEOQUS AND THE rIGHT TO
WORK THE SAME IN SAID PARISH
3, 1300, 1302, 1340 Notre Dame Avenue, Winnipeg, Manitoba
Title Number: 27°3434/1
' egally described as:
PARCELS A, B AND C PLAN 64026 WLTO IN OTM LOTS 50 AND 51 PARISH OF ST
JAMES
4, 702, 708 Broadway, Winnipeg, Manitoba
Title Number: 2337279/1
Legally described as:
LOT 1 PLAN 48063 WLTO IN RL 79 PARISH OF ST JAMES
REAL PROPERTY LEASES

Nil
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“Obligations” means the Obligations of the Corporation pursuant to and as defined in the
Credit Agreement, including the obligations of the Corporation pursuant to Article XI of the
Credit Agreement.

“obligations secured” has the meaning given to it in Section 3 of this debenture.
“Owned Real Property” has the meaning given to it in Section 4(I) of this debenture.
“Principal Sum” means $50,000,000 in United States Dollars,

“Property” means the Charged Property and the Mortgaged Property.

“receiver’s certificates” has the meaning given to it in Section 17(7) of this debenture.
“Third Party Leases” has the meaning given to it in Section 4(3) of this debenture.

“U.S. Holdings” means Nygard Holdings (USA) Limited.
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No Merger. The taking of a judgment or judgments under any of the covenants in this
debenture shall not operate as a merger of the covenant pr affect any ~*mer right of the
Mortgagee under this debenture or otherwise.

Lien in Addition, ete. This debenture is in addition to and not in substitution for any other
security now or hereafter held by the Mortgagee or any other person. No payment to the
Mortgagee shall constitute payment on account of any of the Principal Sum, interest or other
amounts from time to time owing hereunder unless specifically so appropriated by the
Mortgagee by notation of such payment on this debenture. The taking of any action or
proceedings or refraining from so doing, or any other dealing with any other security for the
monies secured hereby, shall not release or af~~* the charge of this debenture and the taking of
the security hereby granted or any proceedi.gs hereunder for the realization of the security
hereby granted shall not release or affect any other security held by the Mortgagee for the
monies hereby secured.

Discharge of Debenture. Upon the expiry of the obligations secured or termination of the
Credit Agreement as provided therein, then this debenture and the rights hereby granted shall
cease and be void and thereupon the Mortgagee shall at the request and at the expense of the
Corporation, its successors or assigns, can... and discharge the mortgage and charge of this
debenture and execute and deliver to the Corporation, its successors or assigns, such deeds and
other instruments as shall be requisite to cancel and discharge the mortgage and charge hereby
constituted; provided however that this debe~+ure shall not be deemed to have been discharged
or redeemed by reason of the account of the Corporation having ceased to be in debit at any
time or times prior to such cancellation and discharge. No postponement or partial release or
dische=-e of the charge in respect of all or any part of the Property shall in any way operate or
be co.__trued so as to rel~~se and discharge the security hereby constituted in respect of the
Property except as theremn specifically provided, or so as to rclease or discharge the
Corporation from its liability to the Mortgagee to fully pay and satisfy the Principal Sum,
interest and all other monies due or remaining unpaid by the Corporation to the Mortgagee.

Pledge of Debentuare. Notwithstanding the provisions of Section 23, this debenture at any time
and from time to time may be assigned, transferred, plecsad, hypothecated, lodged, deposited
or delivered by the Corporation to the Mortgagee as security for advances or loans *» or for
indebtedness or other obligations or liabilities of the Corporation tc .he Mortgagee anaror such
other parties as the Mortgagee and the Corporation may in writing agree and in such event this
debenture shall not be deemcd to have been discharged or redeemed or the amounts payable
hereunder to have been satisfied or reduced by :¢ason of the account of the Corporatio~ having
ceased to be in debit while this debenture remained so assigned, trar-ferred, piedg~-'.
hypothecated, lodged, deposited or delivered.

Demand Dcheriture. For greater certainty all amounts payable under this debenture are
payable on demand, it being underst~nd that demand may be made only in accordance with the
terms and conditions of the Credit Apreement.

Quiet Possessien. Subject to the provistons of the Credit Agreement, until an Event of Lefault
has occurred, it shall be lawful for the Corporation to peaceably and quietly have, hold, use,
occupy, possess and enjoy the Property, and receive and take the rents and profits thereof to its

Tnitials {7, __"é(
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own use and benefit, without let, suit, hindrance, interruption or denial by the Mortgagee, or
any other person or persons whomsoever lawfully claiming, or who shall, or may lawfully
claim by, from, under or in trust for it, them or any or either of them. If ...y Event of Default
has occurred and is continuing, the Mortgagee may peaceably anc |uietly enter into and hold
and occupy the Property without hindrance, interference or denial of the Corporation or of
anyone claiming w.der it or of any prior encumbrances whatsoever.

Deemed Covenants Excluded. The covenants deemed to be included in a charge by
subsection 7(1) of the Land Registration Reform Act (Ontario) shall be and are hereby
expressly excluded from the terms of this debenture.

Ne Obligation to Advance. WNeither the execution and delivery nor the registration of this
debenture shall for any reason whatsoever obligate or bind the Morigagee to advance any
monies, or, having advanced a portion, obligate the Mortgagee in any way to advance the
balance thereof; but nevertheless the charge shall take effect forthwith upon execution ~f this
debenture and shall operate as security tor the actual amount of all the debts and liauuities,
present or future, direct or indirect, absolute or contingent, matured or not, at any time owing
by the Corporation to the Mortgegee or the Lender or any other Credit Party including without
limitation those at any time owing under the C..Jit Agreement, the other Loan Documents and
otherwise owing under this debenture.

Aft~ Acquired Property. The Corporation covenants and agrees that if and to the ex*~1t that
any vl its right, title and interest in any of the Property is not acquired until afler delivery of this
debenture, this debenture shall nonetheless apply th~-eto and the mr-gages, charges,
assighments, transfers, pledges and security interests in favour of the Mottgagee hereby created
shall attach to such Property, subject to Sections 8 and 9, at the same time as the Corporation
acquires rights therein, without the necessity of any further mortgage, charge, pledge,
assignment, transfer, grant of security interest or assurance. The Corporation covenants and
agrees to execute such further and other documentation and/or instrurnents in respect of any
after-acquired property, at such time or times and in such form and manner as the Mortgagee
may reasonably request.

Greater Estate. The Corj ~ration expressly covenants and agrees that if the Corporation either
alone or together with any vo-owners of interests in any of the Leased Real Property described
in Section 4(2) shall acquire fee title or any other greater estate to such leasehold land and
premises, then, to the extent that the leasehold estate and fee title or such other greater estate
merge, the lien of this debenture shall attach, extend to, cover and be a lien upon the
Corporation’s interest in such fee simple title or other greater estate.

Conflicts. This debent.... is being entered into pursuant to the Credit Agreement. In the event
of any couflict, inconsistency, ambiguity or difference between the terms of this debenture and
the terms of the Credit Agrcement, the terms of the Credit Agrcement shall govern and be
paramount and any such provision in this debenture shall be deemed to be amended to the
extent necessary to eliminate any such conflict, inconsistency, ambiguity or difference.
Notwithstanding the foregoing, if there is any right or remedy of the Mortgagee set out in this
debenture or ~+y past hereof which is not set out or provided for in the Credit Agreement, such
additional rigny or remedy shall not constitute a conflict or inconsistency and the Mortgagee

initials ﬁ ;
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SCHEDULE “A”

Attached to and forming part of a Debenture dated Decemherz_.;)' 2019 issued by
Nygard Properties * *d. in favour of White Oak Commercial Finance, LLC

OWNED REAL PROPERTY

1.

1 Niagara Street, Toronto, Ontario

Legally describ= as:

PIN 21240-009a (LT); PT LT 18 SEC A PL M™.ITARY RESERVE TORONTO AS IN
CT603366, EXCEPT THE EASEMENT THEREIN; CITY OF TORONTO

1771 Inkster Boulevard, Winnipeg, Manitoba
Title Number: 2286531/1
Legally described as:
FIRSTLY: SP LOT 6 PLAN 26533 WwL:O IN OTM LOTS 2 AND 3 PARISH OF
KILDONAN
SECONDLY: PARCEL 3 PLAN 11773 WLTQO EXC OUT OF SAID PARCEL ALL MINES
AN MINERALS WHETHER SOLID LIQUID OR GASEQUS AND THE RIGHT TO
vwunK THE SAME IN SAID PARISH
Registered Encumbrances:

s Caveat No. 228203/1

e Caveat No, 228344/1

¢ Caveat No. 5015790/1

»  Mortgage No. 5016790/1

1300, 1302, 1340 Notre Dame Avenr= Winnipeg, Manitoba
Title Number: 2983434/1
Legally described as:
PARCELS A, B AND C PLAN 64026 WLTO IN OTM LOTS 50 AND 51 PARISH OF ST
JAMES
Registered Encumbrances:
e Caveat No. 190940/1
Caveat No. 191006/1
Easement No. 5022170/1
Caveat No. 5015790/1
Mortgage No. 5016790/1

702, 708 Broadway, Winnipeg, Manitoba
Title Number: 2337279/1
Legally described as:
LOT 1 PLAN 48063 WLTO IN RL 79 PARISH OF ST JAMES
Registered Encumbrances:
¢ Caveat No. 5015790/1
e Mortgage No. 5016790/1

Tnitizly SZ ;i
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TO:
FROM:

DATE:

RE:

el

MEMORANDUM

District Registrar
The Property Registry

Doug E. Fawcett *
Fitimore Riley LLP

December 30, 2019
USD$50,000,000.00 Debenture from Nygard Properties Lid. to White Qak

Commercia! Finance, LLC
408223-122

* Services provided by D. E. Fawcett Law Corporation

Please find attached a Debenture of Nygard Properties Ltd. dated December 25, 2019
issued to White Oak Commercial Finance, LLC in the amount of USD$50,000,000.00.

We w-~"' qppreciate your review of the Debenture, and if satisfactory to you, to receive your
fiat for registration as a mortgage. In the event that the Debenture is acceptable to you,
kindly proceed with registration.

Shoui- <=1 have any questions or congerns with respect to the foregoing, please do not
hesitate 10 contact "ug Fawcett at 204-957-8354 immediately.

Thank you for

Filimore Riley LLP

your assistance with this matter.

1700-360 Main Strest, Winnipeg, MB Canada R3C 323

BARRISTERS, BOLICITORS AND TRADE-MARK AGENTS TEL (204) 956 2970 Fax {204) 957 05168 www.filimoreriley.com

FRDOCS_9690915.1


















THE QUEEN'S BENCH

WINNIPEG VENTRE

THE HCMOURABLE )
MR. JUSIICE EDMOND ) Wednesday, the 29" day of Apuu, 2020

)

IN THE MATTER OF: THE APPOINTMENT OF A RECEIVER PURSUANT TO
SECTION 243 OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985 c. B-3, AS AMENDED, AND SECTION 55
OF THE COURT OF QUEEN’S BENCH ACT, C.C.S.M,, c.
c280

Bc fTWEEN:
WHITE OAK COMMERCIAL FINANCE, LLC,

Applicant,

-and -

NYGARD HOLDINGS (USA) LIMITED, NYGARD INC., FASHION
VEMTURES, INC., NYGARD NY RETA" LLC, NYGARD ENTERPRISES
LTL., NYGARD PROPERTIES LTD., 4u33879 CANADA LTD., 409?887
CANADA LTD., and NYGARD INTERNATIONAL PARTNERSHIP,

Respondents.

E DE

THIS MOTION, made by Richter Advisory Group Inc. in its capacity as
court-appointed Receiver {in such capacity, the “Receiver”) without securitv, of all of the
assets, undertakings and properties of Nygard Holdings (USA) Limited, Nygard Inc.,
Fashion Ventures, Inc., Nygard NY Retail, LLC, Nygard Enterprises Ltd., Nygard
Properties Ltd., 4093879 Canada Ltd., 4093887 Canada Ltd., and Nygard International
Partnership (collectively, the “Debtors”, or any one of them, a “Debtor”) for an Order,

among other things, providing for the sealing of certain Confidential Appendices filed by









GARDENA ACCESS

4, THIS COURT ORDERS that, as to access by Jandlords to properties leased to

the Respondent Nygard, Inc. located in Gardena, California:

“Gardena Properties™ shall mean w.e properties in wardena, California, the municipal

addresses of which are:

(a) 14702 South Maple Ave.,

(b} 14421 S. San Pedro Street,

(c) 14401 S. San Pedro Street;

each of which is leased by Edson’s Investments Inc. (‘Edson’s”) to Nygard, Inc., and

(d) 332 E. Rosecrans Ave., and

(e) 312 E. Rosecrans Ave.

both of which are leased by Brause Investments Inc. (‘Brause”) to Nygard, Inc. (Edson's

and Brause are each a “Landlord”).

5. Access to the Gardena Properties will be arranged on 48 hour< prior written
notice, from legal counsel representing Edson’s or Brause, as the case may be, to legal
counsel representing the Receiver, which request will describe the general purpose of the

access and the names of the persons who will attend on behalf of the Landlord.






-6-

FIRST REPORT AND AC.{VITI=S OF RECEIVER

10. THIS COURT APPROVES the First Report and the Supplementary First Report
and the activities of the Receiver and its counsel as described therein, including the
Receiver's Interim Statement of Receipts and Disbursements and the interim accounts of

the Receiver and its counsel as reflected in the First Report.

SEALING

11. THIS COURT ORDERS that the Confidential Appendices to the First Report and
Supplementary First Report shall be sealed, kept confidential and not form part of the
public record and shall remain stored electronically with this Court on an encrypted ~asis
limiting access to only the Registrar of this Court and the presid...4 Judge and shali only

be made accessible or form part of the public record upon further Order of this Court.

12. THIS COURT ORDERS that the Receiver shall attach to a subsequent report a
copy of Confidential Appendix 3 to the First Report, edited so as to redact privileged

information contained therein.

GENERAL

13. THIS COURT ORDERS that the Respondents shall immediately comply with the
previous Order issued by this Court requiring the Respondents to pay to the Applicant (or
as the Applicant may direct) the full amount adwv...ced by the Applicant to the

Respondents on March 12, 2020 for the Respondents’ payroll.

14. THIS COURT HEREBY REQUESTS the aid and recognition of any Court,









38,

40.

41,

Pursuant to the provisions of the Credit Agreement, the Lenders are entitied to a recovery of any professional

fees and expenses incurred relating to monitoring and enforcement activities;

(e)  the USD$1.2 million of the Credit Facility Indebtedness resulted from early termination fees (the “Termination
Fees") charged by the Lenders to the Debtors, which Termination Fees represent 3% of the *1gregate
Revolving Commitment and were due and payable on February 26, 2020 when the Le~-rs defivered to the
Debtors a demand for repayment and Notice of Intention to Enforce Security pursuant to the BlA for repayment
of the Credit Facility indebtedness. TDS has reviewed the Credit Agreement and confirmed that the

Termination Fees were charged in accordance with the terms of the Credit Agreement;

()  approximately USD$0.5 million in interest incurred on the outstanding balances under the Credit Facility. The
Receiver notes interest was charged at a vaniable interest rates ranging from 7.328% to 9.236% per annum

in accordance with the provisions of the Credit Agreement; and

(g) the USD$20.6 million in Paydowns represents the aggregate of the cash receipts received by the Deblors
between January 3, 2020 and March 18, 2020 and swept to the Lenders' accounts as part of the Cash

Management oystem.

The Receiver has reviewed the Nygard Group's internal, unaudited financial statements and confirms that the
amounts claimed to be owed by the Lenders are consistent witl u.e Debtors’ internal financial records. The Receiver
also performed certain limited testing procedures on the amounts comprising the Credit Facifity Indr~*2dness and,
based on the Recevier's review, it appears that the amounts owing under that Credit Facility have peen propely

charged in accordance with the Credit Agreement.

As noted in the First Report, TDS has undertaken a review of the Credit Agreement and other associated documents
(collectively, the “Lenders’ Security”) in the jurisdictions in which the Nynard Group has retail operations or other
Property and has provided the Receiver with a legal opinion in respect of the Province of Manitoba and agent opinions
from local counsel in the Provinces of British Columbia, Alberta, Saskatchewan, Ont~7, Quebec, Prince Edward
island, Nova Scotia, New Brurswick, and Newfoundland & Labrador, which conclude, subject to the standard
qualifications and limitations, that the Lenders” Security is valid and registered in all such Provinces, which are the
Provinces in which the Nygard Group has retail operations or other Property known to the Receiver. The Receiver
has also received a legal opinion from Katten similarly concluding that the Lenders' Security is valid and registered

in the states of New York, Delaware, and California.

Pursuant to the terms of the Receivership Order and the Receiver Term Sheet, and consistent with the operation of
the Credit Facility before the commencement of the Receivership Proceedings, proceeds from the Property were
distributed to the Lenders subsequent to the Appointment Date on a regular basis as repayment of the Credit Facility,

12



42.

43.

44,

and subsequently as repayment of the Receiver's Borrowings. On or about July 27, 2020, Credit Facility
indebtedness, plus accrued interest, was paid in full.

The Receiver note. .1e Agent has claimed an additional USD$0.7 mitlion may stil be owing by the Debtors under
the Credit Facility for foreign exchange rate inconsi=*ancies and “ledger debt” which, in the Lenders' view, would fall
within the scope ~* “Obligations” as defined in the Credit Agreement. The Receiver has requested the supporting
documentation from the Agent and will report further to th- *Aanitoba Court once it has completed its review on these

residual amounts.

As noted above, upon closing of the Toronto Property sale, the Receiver used a portion of the net proceeds to repay
all of the outstanding amounts owing to the Lenders under the Receiver's Borrowings. Due to the timing of receipts,
the Receiver notes the Lenders are in receipt of approximately USD$1.0 million in excess funds and the Receiver
and Lenders are currently in discussions on a final reconciliation of the Receiver's Borrowings (including accrued
interest, fees, etc). The Lenders have advised the Receiver that any excess funds in their possession, subject to

retaining a reserve for the Lenders’ ongoing legal costs, will be promptly repaid to the Receiver.

Subject fo the forenging, the Receiver notes that all outstandir., amounts owing to the Lenders pursuant to the Credit
Agreement or Receiver Term Sheet, other than the Lenders' ongoing legal costs and expenses, have been repaid,
in full.

Funding of Receivership

45,

Subsequent to the date of the Sixth Report, the Receiver and the Lenders reached an agreement regarding the
distribution and use of the proceeds generated from the Toronto Property and remaining Property, as follows:

(a)  the Receiver would withhold a total of $6.1 million from the net proceeds received from the Toronto
Property sale to address such matters as (i) potential claims that could rank in priority to the secured claims
of the Lenders as against the Property, or the proceeds therefrom, and (ii) the ongoing funding of the
expenses and obligations of the receivership after completion of the Liquidation Sale. The balance of the
proceeds from the Toronto Property sale would be remitted to the Lenders to repay the Receiver's

Borrowings;

(b)  the Cash Management System, and specifically the cash sweep mechanism to the Lenders, would remain

in place until repayment of the Receiver's Borrowings,

(c) upon repayment of the Credit Facility and the Receiver's Borrowings, (i) the Receiver would terminate the

cash sweep such that all proceeds from the Property would accumulate in the Receivership Accounts and
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realities of commerce and business efficacy. A strictly
legalistic approach is unhelpful in that regard. What is
called for is a pragmatic problem-solving approach which
is fiexible enough to deal with the unanticipated problems,
often on a case-by-case basis.

The court went on to cite with approval the statements of Mr. Justice Farley in
Canada (Minister of Indian Affairs and Northern Development) v. Curragh Inc.
which support the submission that s. 243 of the BIA must be interpreted to do not
only what “justice dictates”, but also what “practicality demands”.

In my view, the proposed landlord terms are sensitive to the claims being advanced
by landlords as a result of the COVID-19 pandemic. Government regulations across
Canada dictate that retail locations will be opening at different times depending on
the nature and location of the store.

The landlords’ charge would entitle the landlord to security for the payment of
monies for unpaid post-filing rent.

I am satisfied that the proposed landlords’ charge is fair and just in the circumstances
based on the following:

(a) the landlords’ charge provides some protection to the landlords who
are currently stayed from prosecuting claims against the respondents or
the property of the respondents pursuant to the receivership order;

(b) the landlords continuing to lease the retail store locations to the
respondents is critical to the liquidation sale process and the ability of the
Receiver and the consultant to carry out the process in an effective and
efficient manner pursuant to the sale approval order;

(¢) an interruption in the tenancy at the retail stores will, in all probability,
interfere with the liquidation sale process;

(d) the landlords’ charge may eliminate the prospect of the Receiver
having to respond to motions brought by numerous landlords seeking to
lift the stay and take steps to terminate leases and/or seek immediate
recovery of post-filing rent; and

(e) the applicant, Receiver, consultant and many of the landlords approve
the landlords’ charge and the Landlord Terms Order.

The Receiver submits, and I agree, that the Landlord Terms Order:

(a) i1s commercially reasonable and fair;

Reviewed — Release authorized by Edmond, J.
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The alternative suggested by the respondents is to have the Receiver seek additional
funding from the lenders to pay the landlords or dispute the landlords’ claims. I am
not satisfied that the Receiver should be required to proceed in that fashion. The
Receiver 1s working cooperatively with the landlords on a solution which balances
the competing interests in an effort to proceed with the sale process fairly and
without delay. I am satisfied the Receiver and the landlords have agreed in the
unique circumstances of the COVID-19 pandemic to a form of security, the
landlords’ charge, to address post-filing rent. This will allow the retail inventory sale
and the FF&E sale to proceed as soon as is reasonably possible which, in my view,
will benefit all stakeholders including the respondents.

Conclusion

Accordingly, the motion made by the Receiver and specifically the landlord terms
order is approved in the form attached to the notice of motion, document 59 on the
court file.

That concludes my reasons for decision.
Any questions?

MR. TAYLOR: Taylor, My Lord. Thank you, and thank
you for your decision.

I wonder if in the circumstances of this order, since you’ve approved it in the form
that’s attached to the notice of motion, if we could waive the process of obtaining
consent, as the form, from the various parties that participated in the hearing?

THE COURT: Ordinarily, that is still required, but I will
hear from others. Given that they had notice already of the form of the order, they
have made submissions on it, and they know what I granted, perhaps that is
appropriate in this case. I will hear from the respondents or from others that may
oppose that if they have an opposition to that point.

MR. PATEIL.: My Lord, it’s Mr. Patel here. I don’t
believe the form of order was -- was circulated by the Receiver, and -- and it appears
that the Court has ordered that it proceed in the form as attached, so I don’t -- I don’t
believe there’s need for further debate on the issue.

THE COURT: All right. Well, T would not have thought
so either, but anyone else have a submission to make on that point? If not, then, Mr.

Reviewed — Release authorized by Edmond, J.
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IN THE MATTER OF WHITE OAK COMMERCIAL FINANCE. LLC V.
NYGARD HOLDINGS (USA) LIMITED, NYGARD INC.,
FASHION VENTURES, INC., NYGARD NY RETAIL, LLC,
4093879 CANADA LTD., 4093887 CANADA LTD.,
NYGARD PROPERTIES LTD. AND NYGARD ENTERPRISES LTD.

I, KARI SHORT, Court Transcriber, HEREBY MAKE OATH AND SAY that the
foregoing typewritten pages being numbered T One (T1) to T Ten (T10), inclusive,
contain a true and correct transcription of the recorded proceedings taken herein to the

best of my knowledge, skill and ability.

COURT TRANSCRIBER

Reviewed — Release authorized by Edmond, J.
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fur the Respondents and Peter Nygard, counsel for Edson's Investments Inc. and Brause
Investments Inc. and counsel for Renae Palet, no one appearing for any other person,
although properly served as appears from the Affidavit of Service of Barbara Allan sworn

August 4, 2020, filed herein:

1. THIS COURT ORDERS that the time for service of the Notice of Motion of the
Receiver and the Sixth Report is hereby abridged and validated so that this motion is

properly returnable today and hereby dispenses with further service thereof.

APPROVAL AND VESTING
2. THIS COUKT ORDERS that the Transaction is hereby approved, ar- the

completion of the Sale Agreement by the Receiver is hereby authorized and approved,
with such minor amendments as the Receiver may deem necessary. The Receiver is
hereby authorized and directed to take such additional steps and execute such additional
documents as may be necessary or desirable for the completion of the Transaction and

for the conveyance of the Niagara Property to the Purchaser.

3. THIS COURT ORDERS AND DECLARES that, upon the delivery of a Receiver's
Certificate to the Purchaser substantially in the form attached as Schedule “A” hereto (the
“Receiver’s Certificate”), all of NPL’s and NIP’s right, title and interest in and to the
Niagara Property described in the Sale Agreement shall vest absolutely in 1 Niagara GP
Inc. for and on behalf of 1 Niagara Street Limited Partnership, free and clear of e~ from
any and all security interests (whether contract'al, statutory, or otherwise),
hypothecations, mortgages, assignments, deposit arrangements, leases, trusts or

deemed trusts (whether contractual, statutory, or otherwise), liens, executions, levies,
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charges, rights of others, including, without limitation, rights of first refusal or purchase
options, or other financial or monetary claims, whether or not they have attached or been
perfected, registered or filed and whether secured, unsecured or otherwise (cotlectively,
the "Claims"), including, without limiting the generality of the foregoing: (i) any
encumbrances or charges uieated by the Receivership Order, as amended, and the
Landlord Terms Order made in this ,..oceeding on June 2, 2020; and (ii) all charges,
security interests or claims evidenced by registrations pursuant to The Personal Property
Security Act (Manitoba) or any other personal property registry system, including the
Personal Property Security Act (Ontario); and (iii) those Claims listed on Schedule “B”
hereto (~" of which Claims and the charges and encumbrances referenced in
subparagraphs (i), {ii) and (iii), are collectively referred to herein as the "Encumbrances”,
which term shall not include the permitted encumbrances and easements listed on
Schedule “C” hereto (the “Permitted Encumbrances”)) and, for greater certainty, this
Court orders that, upon the delivery of the said Receiver’'s Certificate, all of the Claims
and Encumbrances affecting or relating to the Niagara Property are hereby expunged and

discharged as against the Niagara Property.

4. THIS COURT ORDERS that upon the registration in the Land Registry Office for
the Land Tittes Division of Toronto {No. 66) of an Application for Vesting Order in the form
prescribed by the Land Titles Act and/or the Land Renistration Reform 44t, the Land
Registrar is hereby directed to enter 1 Niagara GP Inc. for and on behalf of 1 Niagara
Street Limited Partnership as the owner of the Niagara Property, as more particularly
described in Schedule “B” hereto, in fee simple, and is hereby directed to delel. ..nd

expunge from title to the Niagara Property all of the Claims and Encumbrances listed in



Schedule “B” hereto.

5. THIS COURT ORDERS that, for the purposes of determining the nature and
prionity of Claims and Encumbrances, the net proceeds from the sale of the Niagara
Property shall stand in the place and stead of the Niagara Property, and that from and
after the delivery of the Receiver's Certificate, all Claims and Encumbrances shall attach
to the net proceeds from the sale of the Niagara Property with the same priority as they
had with respect to the Niagara Property immediately prior to the sale, as if the Niagara
Property had not been sold and remained in the possession or control of the person

having that possession or control immediately prior to the sale.

6. THIS COURT ORDER AND DIRECTS the Receiver to file with the Court a copy

of the Receiver's Certificate, forthwith after delivery thereof to the Purchaser.

7. THIS COURT ORDERS that, notwithstanding:

(a) the pendency of these proceedings;

(b) any applications for a bankruptcy order now or hereafter issued pursuant
to the BIA in respect of any of the Debtors, including, without limitation, NPL
and NIP, and any bankruptcy order issued pursuant to any such

applications; and

‘~}  any assignment in bankruptcy made in respect of the Debtors, including,

without limitation, NPL and NIP

the vesting of the Niagara Property in 1 Niagara GP Inc. for and on behalf of 1 Niagara
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Street Limited Partnership pursuant to this Order shall be binding on any licensed
insolvency trustee of the bankruptcy estate that may be appointed in respect of any of the
Debtors and shall not be void or voidable by creditors of the Debtors, nor shall it constitute
nor be deemed a settlement, fraudulent preference, assignment, fraudulent conveyance,
transfer at undervalue, or other reviewable transaction under the BIA, or any other
applicable federal or provincial legislation, nor shali it constitute oppressive or unfairly

prejudicial conduct pursuant to any applicable federal or provincial legistation.

SEALING
8. THIS COURT ORDERS that the Confide~*al Appendices to the Sixth Report

shall be sealed, kept confidential and not form part of the public record and shall remain
stored electronically with this Court on an encrypted basis limiting access to only the
Registrar of this Court and the presiding Judge and shall only be made accessible or form

part of the public record upon further Order of this Court.

SIXTH REPORT AND ACTIVITIES OF RECEIVER
9. THIS COURT APPROVES the Sixth Report and the activities of the Receiver

and its counsel as described therein, including the Receiver's Interim Staten..nt of
Receipts and Disbursements and the interim accounts of the Receiver and its counse! as

reflected in the Sixth Report.

GENERAL
10. THIS COURT HEREBY REQUESTS the aid and recognition of any Court,

tribunal, regulatory or administrative bodies, having jurisdiction in Canada or in the United

States of America, to give effect to this Order and to assist the Consultant, the Receiver
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and their respective agents in carrying out the terms of this Order. All courts, tribunals,
regulatory and administrative bodies are hereby respectfully requested to make such
orders and to provide such assistance to the Consultant and the Receiver, as an officer
of this Court, as may be necessary or desirable to give effect to this Order, to grant
representative status to the Receiver in any foreign proceeding, or to assist the Const*ant

and the Receiver and their respective agents in carrying out the terms of this Order.

August 2020 J.G. EdMONd, J ooy saned oy tamons.

I, MELANIE M. LABOSSIERE OF THE FIRM OF THOMPSON DORFMAN SWEATMAN LLP
HEREBY CERTIFY THAT | HAVE RECEIVED THE CONSENTS *S TO FORM OF THE
FOLLOVviNG PARTIES: THE APPLICANT, THE RESPONDENTS, EwSON'S INVESTMENTS
INC. and BRAUSE INVESTMENTS INC., AS DIRECTED BY THE HONOURABLE MR. JUSTICE
EDMOND.









Title:
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SCHEDULE “B”

REAL PROPERTY TO BE VESTED - ENCUMBRANCES TO BE EXPUNGED

Title No. 21240-0094 (L T)

PT LT 18 SEC A PL MILITARY RESERVE TORONTO AS IN CT603366,
EXCEPT THE EASEMENT THEREIN; CITY OF TORONTO

Encumbrances to be Expunged

AT5331325, registered on December 30, 2019, being a charge in favour of White Oak
Commercial Finance, LLC in the amount of $50,000,000

AT5391584, registered on March 19, 2020, being a registration relating to a Court Order
providing for an interest on the part of Richter Advisory Group Inc.
















































































