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Part | - List of Documents

1. The First Report of the Receiver, dated April 20, 2020;

2. The supplementary First Report of the Receiver, dated April 27, 2020;
3. The Second Report of the Receiver, dated May 27, 2020;

4. The Third Report of the Receiver, dated June 22, 2020; and

5. Affidavit of Greg Fenske affirmed June 24, 2020.



Part Il List of Authorities

1. Royal Bank v. Soundair 1991 CarswellOnt 205;
2. Bill 58, The Residential Tenancies Amendment Act; and
3. COVID-19 Novel Coronavirus — Residential Tenancies Information

Pamphlet.



Part Il - Points to be Arqued

1.

The Respondents respectfully submit the following arguments as to why
this Honorable Court should not approve the Receiver’'s Notre Dame
Approval and Vesting Order. In particular, the Respondents object to
the Receivers Motion for an Order approving the terms of the Mist
purchase (Notre Dame property) and for a Vesting Order on the

following grounds:

Open Ended Closing

2.

Specifically, the Respondents are concerned about the Court be asking
to approve an open ended possession/closing date which will be to the
determent of the Creditors, resulting in a lower realized final price and
prejudicing the Respondents who will be held responsible for the

resulting financial shortfall from the proposed sale.

Marketing
3. The Receivers Third Report of June 22 states as follows (emphasis

added):

(d) “the Notre Dame Property was listed based on its “highest
and best use”, which is a single tenant industrial user.
Unfortunately, the industrial users contacted by Colliers
were not interested in the Notre Dame Property due, in part,
to the age of the buildings. The majority of interest was
received from redevelopment and/or demolition buyers,
such as the Purchaser, which buyers require a lower price
to justify redevelopment costs”.

4. The Respondents maintain that the Receiver and its agents did not

properly market the property to obtain the highest price and best sale
terms, as evidenced by the Receiver’'s admissions that the responses

were mainly from those interested in simply demolishing the premises
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and obtaining the property at a price substantially below the appraised

value. This is further evidenced in the Mist purchase proposal, where
the Receiver reported substantial discounts were made to the purchase
price and left openings for an even lower final price to be automatically

approved at a later date.

The Respondents strenuously object to the terms and conditions contained in
Receiver’s sale proposal, as falling well short of the standards set out in the

attached Royal Bank v. Soundair.

Market Conditions — Global Pandemic

5. The Respondents submit that the market circumstances are extremely

poor due to the COVID-19 pandemic.

6. The Receiver’s Third Report confirms that the offer for which it seeks
approval is significantly lower than the value of the Property. At Page
13, Paragraph (d), the Receiver states: “On May 16, 2020, Mist
submitted a conditional offer to purchase the Notre Dame Property,
which offer was at a significant discount to the listing price of
$5,245.000".

7. The Respondents therefore submit that the Receiver should be required
to wait until the market conditions improve prior to finalizing a sale of the

Notre Dame Property.

Receiver should pursue Second Offer

8. The Receiver confirms in its Third Report at page 14, paragraph 49 that
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on June 9, 2020 it received a Second Offer that was “higher in value

than what was offered by Mist”.

9. The Respondents submit that the Second Offer should be pursued by
the Receiver to determine whether the conditions can be met and

therefore, bring in more money for the creditors.

10. The Respondents submit that that the Receiver did not expose the
Property to the market for a long enough period of time and the market
conditions are poor. Therefore, the Receiver should be required to hold
onto the First Offer, while pursuing the Second Offer to determine if the

conditions can be met.

11. The Respondents refer this Honorable to the factors set out in
Royal Bank v. Soundair 1991 CarswellOnt 205:

116  As did Rosenberg J., | adopt as correct the statement made by
Anderson J. in Crown Trust Co. v. Rosenberg (1986), 60 O.R. (2d) 87,
67 C.B.R. (N.S.) 320n, 22 C.P.C. (2d) 131, 39 D.L.R. (4th) 526 (H.C.)
at pp. 92-94 [O.R.], of the duties which a court must perform when
deciding whether a receiver who has sold a property acted properly.
When he set out the court's duties, he did not put them in any order of
priority, nor do I. | summarize those duties as follows:

1. It should consider whether the receiver has made a sufficient effort to
get the best price and has not acted improvidently.

2. It should consider the interests of all parties.

3. It should consider the efficacy and integrity of the process by which

offers are obtained.
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4. It should consider whether there has been unfairness in the working

out of the process.

12. The Respondents submit that the duty of the Receiver to make a
sufficient effort to get the best price, as set out above, has not been met

and can be met if the Receiver is required to pursue the Second Offer.

13. The assertion that no one would be interested in the office
sections of the building is not born out by the facts as Mr. Nygard was

prepared to buy this part of the building.

14. The assertion that no one would be interested in the
accommodation sections of the building is not born out by the facts as
Mr. Nygard was prepared to buy those parts of the building. He was also

prepared to rent this part of the building. And prepared to do it now.

Tenancy at the Notre Dame Property

15. In the alternative, the Respondents submit that if this Honorable
Court approves the order sought by the Receiver, Mr. Peter
Nygard should be permitted to return to the property and continue

his tenancy pursuant to a lease.

16. As set out in the Affidavit of Greg Fenske, affirmed June 24, 2020:

a. 1340 Notre Dame, Winnipeg, Manitoba has been a residence of Peter

Nygard for in excess of forty years;



b.
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Peter Nygard has been residing at the Property, and has been a

permanent resident of Canada for in excess of one and one-half years;

Peter Nygard has been continuously in this residence over the course of

the past year and a half;

Subsequent to the Receivership Order on March 18th, 2020, Peter
Nygard advised the Receiver that 1340 Notre Dame was his residence and
he wanted to have the Receiver confirm this tenancy. The Receiver did not

confirm the tenancy;

While Peter Nygard was out of his residence, at his summer lake
residence, the Receiver changed the locks at 1340 Notre Dame Avenue

and Peter Nygard could not gain re-entry;

It was always Peter Nygard'’s intention to continue his residence at 1340
Notre Dame during the summer while he spent most of his time at his

summer lake residence;

It was Peter Nygard’'s intention to return to 1340 Notre Dame, his

residence in the fall;

Peter Nygard was advised in writing by the Receiver that he had to be
out of 1340 Notre Dame on or before June 5th, 2020. Peter Nygard

advised the Receiver that he did not accept the Receiver’s position; and

Peter Nygard agreed to have someone attend on his behalf to pick up

some of his belongings. It is Peter Nygard’'s position some of his
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belongings are still at 1340 Notre Dame.

14. Based on the evidence as set out above, itis Mr. Nygard’s position that he
was not legally evicted from the Property and should be allowed to return in

September, as he planned.

15. The illegality of the eviction is also based on change to the Residential
Tenancies Act, as set out in Bill 58, which prohibits evictions due to COVID-19
until at least September 30, 2020. As set out in the additional information
prepared by the Province, a landlord cannot currently serve a Notice of
Termination. If a Notice of Termination is served at this time, it will be

considered void under the Act.

Change of Closing Date or Purchase Price

16. In the event this Honorable Court grants the Receiver’s request the

Approval Order should contain the following terms:

a) If the closing date is delayed more than 30 days the parties have to
return to court to approve the extension.

b) If the parties ask to reduce the approved price (from that set out in the
Offer dated May 22, 2020) for any reason, the parties have to return to
the Court to get approval of the Court and if the price is to be reduced
then Mr. Nygard will have an opportunity to have an offer approved by

the Court in the amount of then new reduced price plus $50,000.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 24" DAY OF JUNE, 2020.
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EXPLANATORY NOTE

NOTE EXPLICATIVE

This Bill amends The Residential Tenancies Act.

¢ Rent is frozen at the amount payable immediately

before April 1, 2020.

Evictions are limited to specific circumstances that
infringe, interfere with or adversely affect the
security, safety, health or well-being of other
tenants, such as engaging in unlawful activity. This
amendment is effective as of March 24, 2020.

Late fees for failure to pay rent are prohibited.

The amendments remain in effect until they are repealed by
proclamation.

Le présent projet de loi modifie la Loi sur la location a
usage d'habitation.

Les loyers sont gelés au montant payable
immédiatement avant le 1° avril 2020.

Les évictions sont permises uniquement dans des
circonstances précises ol la santé, la sécurité ou le
bien-étre des autres locataires sont menaces,
notamment en cas d'activités illégales. Cette
modification s'applique a compter du 24 mars 2020.

Les frais pour retard de paiement du loyer sont
interdits.

Les modifications restent en vigueur jusqu'a ce qu'elles
soient abrogées par proclamation.



BILL 58

THE RESIDENTIAL TENANCIES
AMENDMENT ACT

(Assented to )

HER MAJESTY, by and with the advice and consent of
the Legislative Assembly of Manitoba, enacts as
follows:

C.C.SM. c. R119 amended

1 The Residential Tenancies Act is amended

by this Act.

2 The following is added after Part 9.1:
PART 9.2

TEMPORARY CHANGES CONCERNING
THE 2020 PUBLIC HEALTH EMERGENCY

Purpose

140.9  The purpose of this Part is to make temporary
changes to address the social and economic impacts on
landlords and tenants that are related to the pandemic in
Manitoba caused by the communicable disease known
as COVID-19.

PROJET DE LOI 58

LOI MODIFIANT LA LOI SUR
LA LOCATION A USAGE D'HABITATION

(Date de sanction : )

SA MAJESTE, sur l'avis et avec le consentement de
I'Assemblée législative du Manitoba, édicte :

Modification du c. R119 de la C.P.L.M.
1 La présente loi modifie la Loi sur la location
a usage d'habitation.

2 1l est ajouté, apres la partie 9.1, ce qui suit :

PARTIE 9.2

MODIFICATIONS TEMPORAIRES
CONCERNANT L'ETAT D'URGENCE
SANITAIRE DE 2020

Objet

140.9  Laprésente partie a pour objet d'apporter des
modifications temporaires afin de faire face aux
répercussions sociales et économiques sur les locateurs
et les locataires qui sont liées a la pandémie
au Manitoba causée par la maladie contagieuse connue
sous le nom de COVID-19.



Freeze in Rent Increases

Rent freeze
140.10(1) Any notice of a rent increase given by a
landlord in accordance with section 25

(a) on or after April 1, 2020; or

(b) before April 1, 2020, with an effective date for
the rent increase being on or after April 1, 2020;

is void and the rent increase does not take effect.

Reimbursement required

140.10(2) A landlord who collects a rent increase for
which no effective notice is given as a result of
subsection (1)

(a) is deemed to charge rent in excess of the rent
permitted by this Act; and

(b) must reimburse the amount of the excess to the
person who paid it, regardless of whether it was paid
before or after the coming into force of this section.

Conflict
140.10(3) This section prevails to the extent that it
conflicts with

(a) any other provision of this Act; or

(b) any provision in atenancy agreement, regardless
of whether the tenancy agreement was entered into
before or after the coming into force of this section.

Forgoing Late Payment Fees

No late payment fees during emergency

140.11(1) A landlord must not require a tenant to pay a
late payment fee if the tenant fails to pay the rent on the
date specified in the applicable tenancy agreement.

Gel des augmentations de loyer

Gel des loyers

140.10(1) L'avis d'augmentation de loyer donné par un
locateur en conformité avec l'article 25 est nul et
l'augmentation de loyer n'entre pas en vigueur s'il est
donné :

a) soit apres le 31 mars 2020;

b) soit avant le 1*" avril 2020, si I'entrée en vigueur
de l'augmentation est postérieure au 31 mars 2020.

Remboursement obligatoire

140.10(2) Le locateur qui percoit une augmentation de
loyer a I'égard de laquelle aucun avis valide n'est donné
par suite de l'application du paragraphe (1) :

a) est réputé exiger un loyer supérieur au montant
autorisé en vertu de la présente loi;

b) rembourse le montant de I'excédent a la personne
qui I'a payé, que ce montant ait été payé avant ou
apres I'entrée en vigueur du présent article.

Incompatibilité
140.10(3) En cas d'incompatibilité, le présent article
I'emporte sur :

a) toute autre disposition de la présente loi;

b) toute disposition d'une convention de location,
que cette convention ait été conclue avant ou aprés
I'entrée en vigueur du présent article.

Renonciation aux frais pour retard de paiement

Aucuns frais pour retard de paiement pendant les
situations d'urgence

140.11(1) Le locateur ne peut exiger que le locataire
qui ne paie pas le loyer a la date indiquée dans la
convention de location applicable paie de frais pour
retard de paiement.



Conflict
140.11(2) Subsection (1) prevails to the extent that it
conflicts with

(a) subsection 69(4); and

(b) any provision in atenancy agreement, regardless
of whether the tenancy agreement was entered into
before or after the coming into force of this section.

Limiting Terminations

Landlord may terminate for limited reasons only
140.12(1) A landlord must not give a tenant a notice of
termination unless

(a) the tenancy is terminated for

(i) a contravention of clause 74(a) (duty not to
impair safety), or

(ii) a contravention of section 74.1 (unlawful
activity by tenant); and

(b) the termination addresses an immediate risk to
the health or safety of the landlord, a tenant or
occupant of the residential complex, or a person
permitted in the residential complex by any of those
persons.

Earlier notices of termination void

140.12(2) Anynotice of termination given by alandlord
to a tenant with an effective date that is on or after
March 24, 2020, is void unless it was given for the
reasons set out in clauses (1)(a) and (b).

Conflict

140.12(3) This section prevails to the extent that it
conflicts with any other provision of this Act, except
subsection 104(1) (termination by government
authority).

Incompatibilité
140.11(2) En cas d'incompatibilité, le paragraphe (1)
I'emporte sur :

a) le paragraphe 69(4);

b) toute disposition d'une convention de location,
que cette convention ait été conclue avant ou aprés
I'entrée en vigueur du présent article.

Limitation des résiliations

Résiliation permise pour des raisons limitées
140.12(1) Le locateur peut donner au locataire un avis
de résiliation uniquement si, a la fois :

a) lalocation estrésiliée en raison d'une violation de
I'alinéa 74a) ou de l'article 74.1;

b) la résiliation a pour conséquence d'éliminer un
risque immédiat pour la santé ou la sécurité du
locateur, des locataires ou des occupants de
I'ensemble résidentiel ou des personnes autorisées
par eux a pénétrer dans I'ensemble résidentiel.

Nullité des avis de résiliation antérieurs

140.12(2) L'avis de résiliation donné par un locateur a
un locataire qui prend effet le 24 mars 2020 ou a une
date postérieure est nul sauf s'il a été donné pour les
raisons prévues aux alinéas (1)a) et b).

Incompatibilité

140.12(3) Le présent article I'emporte sur les
dispositions incompatibles de la présente loi, a
I'exception du paragraphe 104(1).



No retroactive offence

3 No person shall be charged with an offence
under section 195 of The Residential Tenancies Act for
contravening or failing to comply with a provision of
Part 9.2, as enacted by section 2 of this Act, that comes
into force retroactively, if the contravention or failure
to comply is in respect of conduct that occurred before
the coming into force of this section.

Repeal of Part 9.2

4(1) The following provisions of The Residential
Tenancies Act, as enacted by section 2 of this Act, are
repealed:

(a) section 140.9 and the Part heading before it;
(b) section 140.10;
(c) section 140.11;

(d) section 140.12.

Impact of repeal — notice of a rent increase

4(2) On the repeal of section 140.10, as enacted
by section 2 of this Act, a written notice of a rent
increase given by a landlord under section 25 takes
effect on the later of

(a) the day section 140.10 is repealed; or

(b) the effective date of the rent increase, as
specified in the notice.

Coming into force — royal assent
5(1) Subject to subsections (2) to (4), this Act
comes into force on the day it receives royal assent.

Coming into force — April 1, 2020
502) Section 140.10, as enacted by section 2 of this
Act, is deemed to have come into force on April 1, 2020.

Aucune infraction rétroactive

3 Nul ne peut étre accusé d'une infraction
prévue a l'article 195 de la Loi sur la location a usage
d'habitation en raison de la violation ou de
l'inobservation d'une disposition de la partie 9.2,
édictée par l'article 2 de la présente loi, qui entre en
vigueur rétroactivement, si la violation ou
l'inobservation se rapporte a des agissements commis
avant l'entrée en vigueur du présent article.

Abrogation de la partie 9.2

4(1) Les dispositions qui suivent de la Loi sur la
location a usage d'habitation, édictées par l'article 2
de la présente loi, sont abrogées :

a) larticle 140.9, et le titre de partie qui le précede
est supprimé;

b) l'article 140.10;
c) l'article 140.11;

d) l'article 140.12.

Effet de l'abrogation — avis d'augmentation de loyer
4(2) Des l'abrogation de l'article 140.10, édicté
par larticle 2 de la présente loi, un avis écrit
d'augmentation de loyer donné par un locateur en
conformité avec l'article 25 prend effet a la derniere
des dates suivantes :

a) le jour de l'abrogation de l'article 140.10;

b) la date d'entrée en vigueur de l'augmentation de
loyer précisée dans l'avis.

Entrée en vigueur — sanction
5(1) Sous réserve des paragraphes (2) a (4), la
présente loi entre en vigueur le jour de sa sanction.

Entrée en vigueur — 1°" avril 2020

502) L'article 140.10, édicté par l'article 2 de la
présente loi, est réputé étre entré en vigueur
le 17 avril 2020.



Coming into force — March 24, 2020

503) Subsection 140.12, as enacted by section 2 of
this Act, is deemed to have come into force on
March 24, 2020.

Coming into force — proclamation
5(4) Section 4 comes into force on a day to be
fixed by proclamation.

The Queen's Printer
for the Province of Manitoba

Entrée en vigueur — 24 mars 2020

503) L'article 140.12, édicté par l'article 2 de la
présente loi, est réputé étre entré en vigueur
le 24 mars 2020.

Entrée en vigueur — proclamation
5(4) L'article 4 entre en vigueur a la date fixée par
proclamation.

L'Imprimeur de la Reine
du Manitoba



COVID-19

Information for Landlords

The Manitoba government has made temporary amendments to The Residential Tenancies
Act to address the social and economic impacts on landlords and tenants due to COVID-19.
Rent increases are temporarily frozen from April 1 until September 30. Late fees are
prohibited for failure to pay rent from April 1 and later. Landlords are prohibited from issuing
a notice of termination other than for impairment of safety or unlawful activities that pose an
immediate health and safety risk. These temporary changes will remain in effect until they
are repealed by proclamation.

All non-urgent eviction hearings (such as non-payment of rent, disturbances, renovations and
breach of tenancy agreements etc.) are temporarily suspended effective March 24 until
September 30. All non-urgent eviction hearings for Notices of Termination given before
March 24 will be scheduled after the temporary suspension is lifted

If | can’t evict a tenant right now, does a tenant have to continue to pay rent?

A tenant is still obligated to pay their rent in full and on time. If a tenant fails to pay rent on
the date specified on their tenancy agreement, a landlord cannot charge late fees regardless
of whether the ability to charge late fees is included in the tenancy agreement. Landlords are
also prohibited from issuing a notice of termination other than for impairment of safety or
unlawful activities that pose an immediate health and safety risk. If a tenant has not paid
their rent, a landlord may still initiate an application for an Order of Possession for non-
payment of rent once the suspension is lifted. Hearings for Orders of Possession for non-
payment of rent will be scheduled once the suspension is lifted.

What should | do if my tenant does not pay their rent due to COVID-19?

A tenant is required to pay their rent in full and on time. If a tenant affected by COVID-19
cannot pay their rent, the landlord may try to work with the tenant to see if payment
arrangements can be made. A landlord should keep a record of the payment arrangement
and track of payment received in the form of a rent ledger. If a tenant fails to pay rent on the
date specified on their tenancy agreement, a landlord cannot charge late fees during this
time regardless of whether the ability to charge late fees is included in the tenancy
agreement.

manitoba.ca/covid19 Manitoba h



COVID-19

If I have given a notice of termination to a tenant to vacate the rental property on or
after March 24, can they stay past that date?

Notices of termination issued to tenants on or after March 24 that are for any reason other
than an immediate risk to health and safety (including engaging in illegal activity) are void.
Landlords may wish to contact the Residential Tenancies Branch for further information.

If the rent increase is frozen does that mean | won’t be able to issue a rent increase for
the entire year?

A landlord is required to give a tenant three full months’ notice of a rent increase in writing. In
most cases a landlord is allowed to increase the rent once every 12 months. Although a
landlord will not be able to collect the increase during the temporary freeze, the increase
would still be considered valid and a notice of rent increase could still be provided to the
tenant to ensure that the anniversary date of the rent increase on the rental unit is consistent.
If a tenant receives a notice of rent increase effective between April 1, 2020 and September
30, 2020 the tenant is not required to pay the increased amount during the freeze. Effective
October 1, the tenant will be required to pay the increased amount for monthly rental
payments going forward.

| sent a notice of rent increase that took effect on February 1, 2020. Do tenants still
need to pay the increase now that rent increases have been frozen?

Only rent increases scheduled to take effect between April 1, 2020 and September 30, 2020
are frozen. If the rent increase took effect before April 1, tenants are required to pay the
amount that they were given three months written notice.

Do | have to reimburse the excess amount of rent to the tenant who paid it as a result
of a notice of rent increase with an effective date for rent increase being on or after
April 1, 20207

Yes, landlords are required to reimburse the excess amount of rent to the tenant who paid it
based on the notice of rent increase given by their landlord with an effective date for rent
increase being between April 1, 2020 and September 30, 2020.

manitoba.ca/covid19 Manitoba h



COVID-19

Are there any financial relief measures available for landlords to deal with cash flow?

The federal government has announced a comprehensive COVID-19 economic response
plan for businesses. For more information, visit: www.canada.ca/en/department-
finance/economic-response-plan.html.

The Manitoba government has also announced new measures in the Manitoba Protection
Plan to provide extra support and relief to businesses. For more information, visit:
www.manitoba.ca/covid19.

Landlords are also encouraged to regularly visit engagemb.ca for further developments.
Can | evict tenants for other reasons during the public emergency?

Yes, landlords can evict tenants for unlawful activities and for impairment of safety that poses
an immediate risk to the health and safety of others in the residential tenancy complex.

Does this policy apply to commercial leases?

No. This policy applies to residential tenancies only.

When will non-urgent eviction hearings take place?

All non-urgent eviction hearings (such as non-payment of rent, disturbances, renovations and
breach of tenancy agreements etc.) are temporarily suspended effective March 24 until
September 30. All non-urgent eviction hearings for Notices of Termination given before
March 24 will be scheduled after the temporary suspension is lifted.

Who can | call on for assistance?

The Residential Tenancies Branch remains available over the phone, by email and by
appointment.

manitoba.ca/covid19 Manitoba h



COVID-19

Can | still appeal an order issued by the Residential Tenancies Branch?

The Residential Tenancies Commission office continues to receive appeals and leave to
appeal applications. If you have any questions regarding filing an appeal or leave to appeal
application you can contact the Commission at 204-945-2028 or rtc@gov.mb.ca.

When will my appeal hearing be scheduled?

Appeal hearings will only proceed for security deposits and orders of possession dealing with urgent
eviction orders involving immediate health and safety matters. Urgent issues could include a landlord
illegally shutting off utilities or locking tenants out of their rental unit, or a tenant conducting illegal
activities from their rental unit.

All other appeal hearings, including orders of possession for non-payment of rent, remain adjourned
until further notice.

Hearings will adhere to social distancing measures and will be held by conference call whenever
possible.

Contact us:
Residential Tenancies Branch: https://www.gov.mb.ca/cca/rtb/index.html
Residential Tenancies Commission: https://www.gov.mb.ca/cp/residtc/index.html

Residential Tenancies Residential Tenancies Residential Tenancies Residential Tenancies
Branch - Winnipeg Branch - Brandon Branch — Thompson Commission

1700 - 155 Carlton Street 143 - 340 9th Street 113 — 59 Elizabeth Drive 1650 - 155 Carlton Street
Winnipeg, MB R3C 3H8 Brandon, MB R7A 6C2 Thompson, MB R8N 1X4 Winnipeg, MB R3C 3H8
Phone: 204-945-2476 Phone: 204-726-6230 Phone: 204-677-6496 Phone: (204) 945-2028
Toll Free: 1-800- 782-8403 Toll Free 1-800-656- 8481 Toll Free: 1-800-229-0639 Toll Free: 1-800-782-8403
(in Winnipeg) (in Manitoba) (in Manitoba) (in Manitoba)

Fax: 204-945-6273 Fax: 204-726-6589 Fax: 204-677-6415 Fax: (204) 945-5453
Email: rtb@gov.mb.ca Email: rtbbrandon@gov.mb.ca  Email: Email: rtc@gov.mb.ca

rtbthompson@gov.mb.ca
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