








and NPL (the “Amending Order”). A copy of the Amending Order is

attached hereto as Exhibit “C”.

By Order dated June 2, 2020, the Court granted an Order providing,
amongst other things, a priority charge for rent payments owing to
certain of the Respondents’ landlords (the “Landlord Charge Order”).
A copy of the Landlord Charge Order is attached hereto as Exhibit
D,

Nygard Inc. was the tenant of certain warehouse premises located in
Gardena, California (the “California Properties”). The California
Properties are owned by Edson’s Investments Inc. (“‘Edson’s”) and
Brause Investments Inc. (“Brause” and together with Edson’s are
“E/B”) and were used by the Respondents as its distribution centre in

the United States.

The Receiver has not paid rent for its continued use of the California
Properties and has taken the position Landlord Charge Order does not
apply to rents owing. As a result, E/B was compelied to bring a motion
requiring payment of said rents (the “Rent Payment Motion”). A copy
of the Notice of Motion for the Rent Payment Motion is attached hereto

as Exhibit “E”.



9. In the Receiver’'s Fifth Report dated June 6, 2020, the Receiver also
made certain allegations regarding payments made and received by

E/B (the “E/B Payments”). E/B has denied, and continues to deny the

allegations made by the Receiver.

SETTLEMENT NEGOTIATIONS AND SETTLEMENT AGREEMENT

10. There have been a number of disputes involving the Applicant, the
Respondents, E/B, and the Receiver, some of which have been before

the Court, others have not.

11.  In July 2020, the parties began negotiations aimed at resolving these
disputes, however, the negotiations were quite complicated and
involved a number of parties. These negotiations required the
adjournment of the Rent Payment Motion which is currently scheduled

to be heard on September 14, 2020.

12.  On September 8, 2020, the parties concluded their negotiations by
entering into a settliement agreement (the “Settlement Agreement”).

A redacted version of the Settlement Agreement can be found at Appendix “A” to

the Receiver's seventh report dated September 10, 2020, but the Settlement

Agreement includes:



13.

(a)

(b)

(c)

(d)

(e)

The Receiver’'s withdrawal of any allegations regarding the E/B

Payments;
E/B’s withdrawal of the Rent Payments Motion;

Formalization of the Receiver / Nygard Inc.’s date for

surrendering the California Premises;

Resolution of various Non-Receivership Property (as defined

below) and inventory related matters; and

the Canadian Borrowers’ obtaining an Order withdrawing the
NOI proceedings without prejudice to the Canadian Borrowers
(together with some, or all, of the remaining Respondents) filing

a new NOI at a later date.

The balance of this affidavit will focus on Canadian Borrowers’

withdrawal of the NOI.

CANADIAN BORROWERS WITHDRAW THE NOI

14.

Prior to filing the NOI, the Canadian Borrowers consulted with A.

Farber & Partners Inc. ("Farber”) about acting as the Trustee under

the NOI (the “Proposal Trustee”). Farber was prepared to act,

however, it required a third party retainer which would stand as security

for Farber's fees and disbursements (the “Retainer”). Edson’s agreed












(a)

(b)

the Shareholder Meetings were not a violation of the
Appointment Order (as amended by the Amending Order);

and/or

| am authorized to enter into the Settlement Agreement on behalf
of NPL (and executed any ancillary documents on behalf of NEL

and NPL as required under the Settlement Agreement including);

and
24. | am authorized to act on behalf of NPL for the purpose of granting the
Collateral Mortgage.
ORDER SOUGHT
25. Accordingly, the Canadian Borrowers respectfully request an Order

containing, amongst other things:

(a)

(b)

(c)

(d)

withdrawing the NOI without prejudice to the Canadian

Borrowers (or any of them) resubmitting an NOI in the future;
discharging Farber as the Proposal Trustee;

directing Farber to release the Bankruptcy Retainer to the

Receiver’'s counsel forthwith;

confirmation that the Shareholders Meetings that were

conducted were not in violation of the Appointment Order and



that |, as Director, am authorized to act on behalf of NPL for the
purpose of entering into the Settlement Agreement and granting
the Collateral Mortgage.

SWORN before me at the City
of Winnipeg, in the Province
of Manitoba through the use
of videoconferencing as
permitted by Order under The
Emergency Measures Act,
this 13" day of September,
2020

GREG FENSKE

“A Notary Public in and for the
Province of Manitoba.



This is Exhibit “A” referred to in the
Affidavit of Greg Fenske, sworn before
me through the use of video
conferencing, as permitted by Order
under the Emergency Measures Act, at
Winnipeg, Manitoba, this 13" day of
September, 2020

A Notary Public in and for the Province
of Manitoba
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This is Exhibit “B” referred to in the
Affidavit of Greg Fenske, sworn before
me through the use of video
conferencing, as permitted by Order
under the Emergency Measures Act, at
Winnipeg, Manitoba, this 13" day of
September, 2020

A Notary Public in and for the Province
of Manitoba
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This is Exhibit “C” referred to in the
Affidavit of Greg Fenske, sworn before
me through the use of video
conferencing, as permitted by Order
under the Emergency Measures Act, at
Winnipeg, Manitoba, this 13" day of
September, 2020

A Notary Public in and for the Province
of Manitoba
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GENERAL ORDER
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THE QUEEN'S BENCH

WINNIPEG CENTRE

THE HONOURABLE )
MR. JUSTICE EDMOND ) Wednesday, the 29t day of April, 2020

)

IN THE MATTER OF: THE APPOINTMENT OF A RECEIVER PURSUANT TO
SECTION 243 OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985 c. B-3, AS AMENDED, AND SECTION 55
OF THE COURT OF QUEEN’S BENCH ACT, C.C.S.M,, c.
C280

BETWEEN:

WHITE OAK COMMERCIAL FINANCE, LLC,

Applicant,

-and -

NYGARD HOLDINGS (USA) LIMITED, NYGARD INC., FASHION
VENTURES, INC., NYGARD NY RETAIL, LLC, NYGARD ENTERPRISES
LTD., NYGARD PROPERTIES LTD., 4093879 CANADA LTD., 4093887
CANADA LTD., and NYGARD INTERNATIONAL PARTNERSHIP,

Respondents.

GENERAL ORDER

THIS MOTION, made by Richter Advisory Group Inc. in its capacity as
court-appointed Receiver (in such capacity, the “Receiver”) without security, of all of the
assets, undertakings and properties of Nygard Holdings (USA) Limited, Nygard Inc.,
Fashion Ventures, Inc., Nygard NY Retail, LLC, Nygard Enterprises Ltd., Nygard
Properties Ltd., 4093879 Canada Ltd., 4093887 Canada Ltd., and Nygard International
Partnership (collectively, the “Debtors”, or any one of them, a “Debtor”) for an Order,

among other things, providing for the sealing of certain Confidential Appendices filed by
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the Receiver, and certain other relief, was heard this day at the Law Courts Building, 408

York Avenue, Winnipeg, Manitoba.

ON READING the Notice of Motion of the Receiver, the Notices of Motion
of Peter Nygard and the Respondents filed April 8 and 24, 2020, the Affidavits of Greg
Fenske affirmed April 8 and 23, 2020, the First Report of the Receiver dated April 20,
2020 (the "First Report"), the Supplementary First Report of the Receiver dated April 27,
2020 (the “Supplementary First Report”), including the Confidential Appendices
referenced in the First Report and the Supplementary First Report, and on hearing the
submissions of counsel for the Receiver, counsel for the Applicant, counsel for the
Respondents and Peter Nygard, counsel for Overseas Express Consolidators Inc. and
CRSA Global Logistics Inc., counsel for Tiina Tulikorpi, counsel for Doral Holdings
Limited, KCAP Kingston Inc. and 2023011 Ontario Limited, counsel for Kingsway Garden
Holdings Inc., Upper Canada Mall Limited and Crombie Developments Limited, and
counsel for the interested retail landlord entities of Cushman & Wakefield Asset Services
ULC, Morguard Investments Limited, Ivanhoe Cambridge Inc., SmartCentres
Management Services Inc., RioCan REIT, Cominar REIT, Blackwood Partners
Management Corporation, Choice Properties Limited Partnership and Springwood Land
Corporation, no one appearing for any other person, although properly served as appears
from the Affidavit of Service of Barbara Allan sworn April 27, 2020, and the Supplementary

Affidavit of Service of Barbara Allan sworn April 28, 2020, filed herein:

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Motion, the First
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Report and the Supplementary First Report is hereby abridged and validated so that this

motion is properly returnable today and hereby dispenses with further service thereof.

AMENDMENTS TO RECEIVERSHIP ORDER

2. THIS COURT ORDERS that in relation to the Respondents Nygard Enterprises
Ltd. (“NEL”) and Nygard Properties Ltd. (“NPL”) as Limited Recourse Guarantors, for the
purposes of the Receivership Order dated March 18, 2020 (the “Receivership Order”)
made in these proceedings, “Property” shall include only such property, undertakings, and
assets of NEL and NPL in which the Applicants have an interest pursuant to the Credit
Agreement made among the Applicant, Second Avenue Capital Partners LLC and the
Respondents dated as of December 30, 2019 (as defined in the Affidavit of Robert Dean
affirmed March 9, 2020 in this proceeding) and the Loan Documents (as defined in the

Credit Agreement) executed and delivered in connection therewith.

3. THIS COURT ORDERS that, for greater certainty, for the purposes of the
Receivership Order, “Property” shall exclude any of NEL’s right and interest in the
directors’ and officers’ insurance policies bearing policy numbers 01-173-52-10 and
TDO1007769 provided by AlIG Insurance Company of Canada and Trisura Guarantee
Insurance Company, respectively, (the “D&O Policies”). Further, the Receiver and
representatives of NEL shall cooperate reasonably to extend runoff coverages on the
D&O Policies, it being expressly understood that such cooperation does not require the
Receiver to pay any portion of the premium or additional premium payable to extend said

coverage(s).
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GARDENA ACCESS

4. THIS COURT ORDERS that, as to access by landlords to properties leased to

the Respondent Nygard, Inc. located in Gardena, California:

“‘Gardena Properties” shall mean the properties in Gardena, California, the municipal

addresses of which are:

(@) 14702 South Maple Ave.,

(b) 14421 S. San Pedro Street,

(c) 14401 S. San Pedro Street;

each of which is leased by Edson’s Investments Inc. (“Edson’s”) to Nygard, Inc., and

(d) 332 E. Rosecrans Ave., and

(e) 312 E. Rosecrans Ave.

both of which are leased by Brause Investments Inc. (“Brause”) to Nygard, Inc. (Edson’s

and Brause are each a “Landlord”).

5. Access to the Gardena Properties will be arranged on 48 hours prior written
notice, from legal counsel representing Edson’s or Brause, as the case may be, to legal
counsel representing the Receiver, which request will describe the general purpose of the

access and the names of the persons who will attend on behalf of the Landlord.
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6. No property is to be removed from the Gardena Properties at such attendances,
provided that this provision is without prejudice to Edson’s or Brause asserting a property
claim over assets at the Gardena Properties and, if such property claim is either admitted
by the Receiver, or alternatively, adjudicated by the Court to be property of Edson’s or
Brause’s, as the case may be, Edson’s or Brause is entitled to pick up such property
from the Gardena Properties on the same basis for access to do so as is set out in this

Order.

7. Access to the Gardena Properties for Landlord purposes hereunder is not intended
as access to review, copy or remove documents or to access correspondence, files or
other data from the electronic system, which matters are to be conducted in accordance
with the Documents and Electronic Files Access Order made April 29, 2020 in these

proceedings.

8. A representative of the Receiver will be present during each attendance at the
Gardena Properties pursuant to this Order, and the Receiver and the Landlord reserve

the right to record (including by video) the attendance.

9. Any attendance at the Gardena Properties pursuant to this Order must not violate
“COVID-related” sheltering/business closure/social distancing orders and guidelines
applicable in Gardena at the time of the attendance, including those of the State of
California and/or the City of Gardena, and all social distancing protocols must be

maintained.
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FIRST REPORT AND ACTIVITIES OF RECEIVER

10. THIS COURT APPROVES the First Report and the Supplementary First Report
and the activities of the Receiver and its counsel as described therein, including the
Receiver’s Interim Statement of Receipts and Disbursements and the interim accounts of

the Receiver and its counsel as reflected in the First Report.

SEALING

11. THIS COURT ORDERS that the Confidential Appendices to the First Report and
Supplementary First Report shall be sealed, kept confidential and not form part of the
public record and shall remain stored electronically with this Court on an encrypted basis
limiting access to only the Registrar of this Court and the presiding Judge and shall only

be made accessible or form part of the public record upon further Order of this Court.

12. THIS COURT ORDERS that the Receiver shall attach to a subsequent report a
copy of Confidential Appendix 3 to the First Report, edited so as to redact privileged

information contained therein.

GENERAL

13. THIS COURT ORDERS that the Respondents shall immediately comply with the
previous Order issued by this Court requiring the Respondents to pay to the Applicant (or
as the Applicant may direct) the full amount advanced by the Applicant to the

Respondents on March 12, 2020 for the Respondents’ payroll.

14. THIS COURT HEREBY REQUESTS the aid and recognition of any Court,
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This is Exhibit “D” referred to in the
Affidavit of Greg Fenske, sworn before
me through the use of video
conferencing, as permitted by Order
under the Emergency Measures Act, at
Winnipeg, Manitoba, this 13" day of
September, 2020

A Notary Public in and for the Province
of Manitoba
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THE QUEEN'S BENCH
WINNIPEG CENTRE

IN THE MATTER OF: THE APPOINTMENT OF A RECEIVER PURSUANT TO
SECTION 243 OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985 c. B-3, AS AMENDED, AND SECTION 55
OF THE COURT OF QUEEN’S BENCH ACT, C.C.S.M,, c.
C280

BETWEEN:
WHITE OAK COMMERCIAL FINANCE, LLC,

Applicant,

-and -

NYGARD HOLDINGS (USA) LIMITED, NYGARD INC., FASHION
VENTURES, INC., NYGARD NY RETAIL, LLC, NYGARD ENTERPRISES
LTD., NYGARD PROPERTIES LTD., 4093879 CANADA LTD., 4093887
CANADA LTD., and NYGARD INTERNATIONAL PARTNERSHIP,

Respondents.

LANDLORD TERMS ORDER

Thompson Dorfman Sweatman LLP
arristers and Solicitors

1700 — 242 Hargrave Street
Winnipeg, MB R3C 0V1
(Matter No. 0173004 GBT)
(G. Bruce Taylor: 204-934-2566)
(Ross A. McFadyen: 204-934-2378)
(Email: gbt@tdslaw.com / ram@tdslaw.com)
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THE QUEEN'S BENCH

WINNIPEG CENTRE

THE HONOURABLE )
MR. JUSTICE EDMOND ) Tuesday, the 2" day of June, 2020

)

IN THE MATTER OF: THE APPOINTMENT OF A RECEIVER PURSUANT TO
SECTION 243 OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C. 1985 c. B-3, AS AMENDED, AND SECTION 55
OF THE COURT OF QUEEN’S BENCH ACT, C.C.S.M,, c.
C280
BETWEEN:
WHITE OAK COMMERCIAL FINANCE, LLC,
Applicant,

-and -

NYGARD HOLDINGS (USA) LIMITED, NYGARD INC., FASHION
VENTURES, INC., NYGARD NY RETAIL, LLC, NYGARD ENTERPRISES
LTD., NYGARD PROPERTIES LTD., 4093879 CANADA LTD., 4093887
CANADA LTD., and NYGARD INTERNATIONAL PARTNERSHIP,

Respondents.

LANDLORD TERMS ORDER

THIS MOTION, made by Richter Advisory Group Inc. in its capacity as
court-appointed Receiver (in such capacity, the “Receiver”) without security, of the
assets, undertakings and properties of Nygard Holdings (USA) Limited, Nygard Inc.,

Fashion Ventures, Inc., Nygard NY Retail, LLC, Nygard Enterprises Ltd.,
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NygardProperties Ltd., 4093879 Canada Ltd., 4093887 Canada Ltd., and Nygard
International Partnership (collectively, the “Debtors”, or any one of them, a “Debtor”) as
provided for in the Order of this Court pronounced on March 18, 2020 (and as further
amended by the General Order of this Court pronounced April 29, 2020), for an Order,
among other things, approving certain landlord terms and related relief, was heard on

June 1, 2020 at the Law Courts Building, 408 York Avenue, Winnipeg, Manitoba.

ON READING the Notice of Motion of the Receiver, the First Report of the
Receiver dated April 20, 2020, and the Second Report of the Receiver dated May 27,
2020 (the “Second Report”), the Supplementary Second Report of the Receiver dated
May 31, 2020 (the “Supplementary Second Report”), and on hearing the submissions
of counsel for the Receiver, counsel for the Applicant, counsel for Peter Nygard and the
Respondents, counsel for Doral Holdings Limited, KCAP Kingston Inc. and 2023011
Ontario Limited, counsel for Kingsway Garden Holdings Inc., Upper Canada Mall Limited
and Crombie Developments Limited, and counsel for the interested retail landlord entities
of Cushman & Wakefield Asset Services ULC, Morguard Investments Limited, lvanhoe
Cambridge Inc., SmartCentres Management Services Inc., RioCan REIT, Blackwood
Partners Management Corporation, Choice Properties Limited Partnership and
Springwood Land Corporation, no one appearing for any other person, although properly
served as appears from the Affidavit of Service of Barbara Allan sworn May 29, 2020, the
Affidavit of Service of Melanie Labossiere affirmed May 31, 2020 and the Supplemental

Affidavit of Service of Barbara Allan sworn June 1, 2020, filed herein:

1. THIS COURT ORDERS that the time for service of the Notice of Motion of the

Receiver, the Second Report and the Supplementary Second Report is hereby abridged
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and validated so that this motion is properly returnable today and hereby dispenses with

further service thereof.

2. THIS COURT ORDERS that capitalized terms not otherwise defined herein shall
have the meaning ascribed to them in the Consulting Agreement attached as Appendix
“T” to the First Report as approved by that certain order (the “Sale Approval Order”) of
this Honourable Court made April 29, 2020, the Sale Approval Order, and the Sale

Guidelines attached as Schedule “A” to the Sale Approval Order.

3. THIS COURT ORDERS that the Sale Commencement Date shall be determined

on a “per Store” basis, and:

(@) inrelation to a Store that is lawfully entitled to be open to the public (taking
into account the relevant public health and business closure orders
applicable to such Store) as at the date of the making of this Order, the
Sale Commencement date shall be the date that is the earlier of (i) the date
on which the Consultant and/or employees of the Debtors actually access
such Store for purposes related to the Sale and (ii) the date which is seven

(7) days after the date of the making of this Order; and

(b) in relation to a Store that is not lawfully entitled to be open to the public
(taking into account the relevant public health and business closure orders
applicable to such Store) as at the date of the making of this Order, the
Sale Commencement Date shall be the date that is the earlier of (i) the date
on which the Consultant and/or employees of the Debtors actually access

such Store for purposes related to the Sale and (ii) the date which is seven
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(7) days after the Store is so lawfully entitled to be open to the public.

4. THIS COURT ORDERS the duration of the Sale at a Store shall not exceed
sixteen (16) weeks commencing on the Sale Commencement Date at such Store, and
the Sale Termination Date shall be determined on a “per Store” basis, and shall, in relation
to each Store, be that date which is the earlier of (i) the effective date of repudiation (the
‘Repudiation Date”) of the Lease for such Store and (ii) the date which is sixteen (16)

consecutive weeks after the Sale Commencement Date for such Store.

5. THIS COURT ORDERS that the Receiver or the Consultant shall be permitted
to repudiate a Lease by providing to the Landlord for the applicable Store not less than
fifteen (15) days’ prior notice in writing of its intention to do so, which notice shall set out
the Repudiation Date and which may be sent by electronic transmission (email) to the
email address of the Landlord described in the Landlord Service List (as attached to the
Receiver’'s Notice of Motion dated May 27, 2020, and as may be amended thereafter by
the Receiver) and/or to the email address of counsel to the Landlord described in the
Main Service List (as attached to the Receiver’s Notice of Motion dated May 27, 2020,

and as may be amended thereafter by the Receiver).

6. THIS COURT ORDERS that the Receiver and the Consultant shall be permitted
to (i) transfer Merchandise between Stores in the course of the Sale for the purpose of
managing inventory at Stores, and (ii) supplement the Merchandise at each Store (or at
such Stores as the Consultant may select) by adding Merchandise: (A) currently
warehoused in the Debtors’ distribution centres in Canada; and/or (B) any further

Merchandise which is on order or owned by the Debtors and located within Canada as at
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the date of the Receivership Order; and/or (C) as may be agreed between the Receiver
and a Landlord. For clarity, the Receiver and the Consultant shall not be permitted to
augment the Merchandise at any Store by adding Merchandise warehoused in the

Debtors’ United States distribution centres as of the date of the Receivership Order.

7. THIS COURT ORDERS that the Receiver shall fund the Debtors in such amounts
as may be required to pay to Landlords, and the Debtors shall pay to Landlords, all
amounts constituting rent or payable as rent under real property leases (including, for
greater certainty, common area maintenance charges, utilities and realty taxes and any
other amounts payable to the landlord under its lease, but for greater certainty, excluding
accelerated rent or penalties, fees or other charges and costs arising as a result of the
insolvency of the Debtors and the abandonment, if any, of FF&E and signage) or as
otherwise may be negotiated between the Receiver and the applicable Landlord from time
to time (“Rent”), for the period commencing on the Sale Commencement Date twice-
monthly in equal payments on the first and fifteenth day of each month, in advance but
not in arrears (save and except for any component of Rent comprising percentage rent
which shall be calculated and paid in accordance with the terms of the applicable Lease),
up to and including the Repudiation Date of the Lease for such Store. On the date of the
first such payment, any component of Rent relating to the period from and including the

Sale Commencement Date for such Store shall also be paid.

8. THIS COURT ORDERS that with respect to Rent, Landlords shall be entitled to
and are hereby granted a charge (the “Landlords’ Charge”) on the Property (as defined
in the Receivership Order, as amended), as security for the payment of monies for any

unpaid Rent for the period commencing March 18, 2020 up to and including the

Original Court Copy
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Repudiation Date of a Lease (“Post Filing Rent”) and that the Landlords’ Charge shall
form a charge on the Property in priority to all security interests, trusts, liens, charges and
encumbrances, statutory or otherwise, (each, an “Encumbrance”), in favour of any
Person, but subordinate in priority to (i) the Receiver's Charge and the Receiver’s
Borrowings Charge (both as defined in the Receivership Order), (ii) any Encumbrance in
favour of the Applicant, (iii) any Encumbrance in favour of a secured creditor who would
be materially affected by this Order and who was not given notice of this motion, (iv) the
charges as set out in sections 14.06(7), 81.4(4) ,and 81.6(2) of the Bankruptcy and
Insolvency Act (Canada) (“BIA”), (v) any valid claims to the Property of the Debtors as
asserted pursuant to section 81.1 of the BIA; and (vi) any valid priority charges which exist

in relation to provincial sales taxes and taxes pursuant to the Excise Tax Act (Canada).

9. THIS COURT ORDERS that the amount of Post Filing Rent subject to the
Landlords’ Charge in favour of any particular Landlord shall be determined on a basis
consistent with the applicable Lease and that the Landlords’ Charge shall be shared by
affected Landlords ratably in accordance with the amounts of their respective unpaid Post
Filing Rent. In the event of any dispute between a Landlord and the Receiver as to the
Post Riling Rent payable to a Landlord, this Honourable Court shall have the authority to
determine such dispute on a summary basis on a motion made by the Receiver or the

applicable Landlord, as the case may be.

10. THIS COURT ORDERS that the Landlords’ Charge shall not be enforced without

the written consent of the Receiver, or leave of this Honourable Court.

11. THIS COURT ORDERS that the filing, registration or perfection of the Landlords’

Original Court Copy
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Charge shall not be required, and that the Charge shall be valid and enforceable for all
purposes, including as against any right, title or interest filed, registered, recorded or
perfected subsequent to the Charge coming into existence, notwithstanding any such

failure to file, register, record or perfect.

12. THIS COURT ORDERS that the Landlords’ Charge shall not be rendered invalid
or unenforceable as to the rights and remedies of the Landlords entitled to the benefit of
the Landlords’ Charge and the Landlords shall not otherwise be limited or impaired in any
way by: (i) any application(s) for bankruptcy order(s) issued pursuant the BIA as against
any one or more of the Debtors, or any bankruptcy order made pursuant to such
applications; (ii) the filing of any assignments for the general benefit of creditors made
pursuant to the BIA by any one or more of the Debtors; (iii) any deemed bankruptcy of
any one or more of the Debtors; and (iv) the provisions of any federal or provincial
statutes. Further, any payments made to Landlords pursuant to the Landlords’ Charge
do not and will not constitute preferences, fraudulent conveyances, transfers at
undervalue, oppressive conduct, or other challengeable or voidable transactions pursuant

to the BIA or any other applicable law.

13. THIS COURT APPROVES the Second Report and the Supplementary Second
Report and the activities of the Receiver and its counsel as described therein, including
the Receiver's Interim Statement of Receipts and Disbursements and the interim

accounts of the Receiver and its counsel as reflected in the Second Report.

14. THIS COURT ORDERS that this Order shall have full force and effect in all

provinces and territories in Canada.

Original Court Copy



-8-

15. THIS COURT HEREBY REQUESTS the aid and recognition of any Court,
tribunal, regulatory or administrative bodies, having jurisdiction in Canada or in the United
States of America, to give effect to this Order and to assist the Consultant, the Receiver
and their respective agents in carrying out the terms of this Order. All courts, tribunals,
regulatory and administrative bodies are hereby respectfully requested to make such
orders and to provide such assistance to the Consultant and the Receiver, as an officer
of this Court, as may be necessary or desirable to give effect to this Order, to grant
representative status to the Receiver in any foreign proceeding, or to assist the Consultant

and the Receiver and their respective agents in carrying out the terms of this Order.

Digitally signed by J.G. Edmond,

J.G. Edmond, J.: -
June 2, 2020 Date: 2020.06.02 15:02:12 -0500

Original Court Copy
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File No. Cl20-01-26627

THE QUEEN’S BENCH
Winnipeg Centre

IN THE MATTER OF: THE APPOINTMENT OF A RECEIVER PURSUANT TO
SECTION 243 OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C., C.B-3, AS AMENDED, AN SECTION 55 OF
THE COURT OF QUEEN’S BENCH ACT,C.C.S.M., C.C280,
AS AMENDED

IN THE MATTER OF THE PROPOSAL OF NYGARD GROUP OF COMPANIES
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WHITE OAK COMMERCIAL FINANCE, LLC,
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NYGARD HOLDINGS (USA) LIMITED, NYGARD INC., FASHION VENTURES,
INC., NYGARD NY RETAIL,LLC., 4093879 CANADA LTD., 4093887 CANADA
LTD., NYGARD INTERNATIONAL PARTNERSHIP, NYGARD PROPERTIES
LTD., and NYGARD ENTERPRISES LTD.,
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700 - 330 St. Mary Avenue
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R3C 375
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File No. CI20-01-26627

THE QUEEN’S BENCH
Winnipeg Centre

IN THE MATTER OF: THE APPOINTMENT OF A RECEIVER PURSUANT TO
SECTION 243 OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C,, C.B-3, AS AMENDED, AN SECTION 55 OF
THE COURT OF QUEEN’S BENCH ACT,C.C.S.M., C.C280,
AS AMENDED

IN THE MATTER OF THE PROPOSAL OF NYGARD GROUP OF COMPANIES

BETWEEN:
WHITE OAK COMMERCIAL FINANCE, LLC,
Applicant,
- and -

NYGARD HOLDINGS (USA) LIMITED, NYGARD INC., FASHION VENTURES,
INC., NYGARD NY RETAIL,LLC., 4093879 CANADA LTD., 4093887 CANADA
LTD., NYGARD INTERNATIONAL PARTNERSHIP, NYGARD PROPERTIES
LTD., and NYGARD ENTERPRISES LTD.,

Respondents.

NOTICE OF MOTION

Edson’s Investments Inc. and Brause Investments Inc. (the “Landlords”) will make
a Motion before The Honourable Justice J. G. Edmond, on Tuesday May 19 at 10 am or
as soon after that time as the motion can be heard, at the Law Courts Building, 408 York

Avenue, Winnipeg, Manitoba.

THIS MOTION IS FOR:

1. An Order pursuant to the Queen’s Bench Rules and the Queen’s Bench Act and
the inherent jurisdiction of this Honourable Court: Abridging the time for service of the
Notice of Motion and materials filed in support of this Motion and dispensing with further

service thereof;



2. An Order that the Receiver be required to pay occupancy rent and maintain the
California Properties (as defined in the affidavit of Greg Fenske sworn May 13, 2020) in
accordance with the Leases (as defined in the affidavit of Greg Fenske sworn May 13,
2020);

3. An Order requiring the Receiver to advise the Landlords of its intentions regarding
the occupancy of the California Properties by no later than May 31, 2020; and

4. In the alternative, an Order lifting of the stay of proceedings granted by this court
in these proceedings so that the Landlords may terminate the Leases for failure of the

Receiver to pay occupancy rent and retake possession of the California Properties.

5. Such further and other relief as this Honorable Court may deem just.

THE GROUNDS FOR THE MOTION ARE:

1. Upon its appointment pursuant to the Receivership Order of March 18, 2020, the

Receiver assumed occupancy of the California Properties.

2. Given the Receiver's occupancy of the California Properties, the Landlords
expected the Receiver to remit occupancy rent each premises. In that regard, the
Landlords issued rent invoices to the Nygard Inc., care of the Receiver. The

Receiver has refused to remit rent and relies on Landlord Waivers.

3. In addition to not paying the basic rent for the properties in question, the Receiver
does not appear to be maintaining the California Properties.

4. The Receiver relies on certain Landlord Waivers (as defined in the Greg Fenske
affidavit sworn May 13, 2020) as the sole basis for not paying rent or maintaining

the California Properties

5. The Receiver has not advised the Landlords that it has assumed the Leases, nor
has it given the Landlords any indication as to how long they intend to occupy the
Gardena Properties. In fact, the Receiver has not given any indication as to
whether it needs all of the California Properties.
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6. The Receiver is not entitled to rely on the Landlord Waivers as they are not an
agent of the secured creditor and are not a party to the Landlord Waivers. In fact,
the Receiver is a court appointed officer whose obligations are to the Court for the
benefit of all stakeholders (including the Landlords) and not just the secured

creditor.

7. Such further and other grounds as counsel may advise and this Honorable Court

may permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:

1. Receivership Order, March 18, 2020;
2. Affidavit of Greg Fenske, affirmed May 13, 2020;

3. Such other material to be filed and allowed

Date: May 15, 2020 LEVENE TADMAN GOLUB
LAW CORPORATION
Barristers and Solicitors
700 — 330 St. Mary Avenue
Winnipeg, MB. R3C 325
WAYNE M. ONCHULENKO
Phone: (204) 957-6402
Fax: (204) 957-1696
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to assist you in formulating a Proposal which is likely to be acceptable to the creditors; and will facilitate
discussions with your major creditors to hear their comments on the terms of your Proposal and, where
amendments are considered necessary to achieve the required creditor support; we will assist you in
formulating such amendments.

Fees & Professional Team

The cost of the engagement will depend upon, infer alia, the duration of the Proposal period, the extent to
which the Company requires Farber's involvement in assisting and negotiating with creditors and in
determining the actual restructuring plan, the status and condition of the books and records, the extent of
monitoring and reporting required and any other matters that may be required to complete this engagement.

Farber's fees will be determined on an hourly basis at current hourly rates which are dependent upon each
professionals’ experience and expertise, plus actual out-of-pocket disbursements. All amounts are billed in
Canadian dollars and are subject to HST and will be billed on an interim basis.

A summary of our current hourly rates is as follows:

Partner

Managing Directors/Trustees
Managers/Directors
Associates

We reserve the right to review our standard hourly rates and disbursement recovery rates from time to time.
We always endeavor to staff the engagement in the most appropriate and cost-effective manner and will keep
you apprised of our activities and related costs on a regular basis.

Given the circumstances presented, no binding estimate of Farber’s professional costs associated with the
Proposal Proceedings can be provided. As noted above, the costs will be dependent upon such variables as
the length of time required to formulate a proposal capable of acceptance by creditors, the level of valuation
demanded by stakeholders, condition of records, etc.

Wherever practical, Farber will solicit the help of Company personnel and head office support staff to minimize
professional costs.

Disbursements

In addition to the fees outlined above, out-of-pocket expenses will be charged. Disbursements in respect of
higher cost disbursements, such as large mailings and conference calls, will be separately itemized on our
invoices. In lieu of routine administrative expenses, such as long-distance telephone calls, faxes, courier,
postage and photocopies, a flat rate of $6 for each hour of chargeable time spent on this engagement will be
charged.




Legal fees

As a Proposal Trustee and a potential Bankruptcy Trustee, Farber may require legal advice on a variety of
matters including, without limitation, the validity of any claims and possible conversion thereof, review of Court
materials and the preparation of reports to the Court in the intended Proposal Proceedings.

Any such legal fees and expenses would form part of Farber’s reimbursable expenses and the Company will
be responsibie for payment of these legal fees in full in addition to Farber’s fees.

Funding Arrangements

For Farber to accept the engagement as Proposal Trustee, we request the amount of _as an initial
retainer (the “Retainer”). This amount is a Retainer only and is not an estimate or quote of the actual fees
and disbursements to be received during the engagement. The Retainer may be applied to fees and
disbursements as they are incurred and invoiced during this engagement leading up to the commencement
of the proceedings under the Act, if any, or they may be held in trust to fund a bankruptcy of the Companies,
if needed.

It is understood that, if a Proposal is accepted by the Companies creditor(s), the balance of Farber’s fees may
be paid from the proceeds of the Proposal or as negotiated between the Companies, Farber and its creditor(s).
Invoices will be raised during the conduct of the engagement which will require payment on immediate terms.
Retainer funds not required will be returned if a Proposal or amended Proposal is fully performed.

Farber will prepare regular progress billings that are due upon presentment to the Company.

In addition, Farber will require a third party to provide a retainer of {0 be held by us in the event
the Companies becomes bankrupt (the “Bankruptcy Retainer”). The Bankruptcy Retainer is required if the
Company becomes bankrupt before a Proposal is accepted, in which case the Proposal Trustee is legislated
to automaticaily become the Trustee in Bankruptcy pursuant to the provisions of the Act.

To clarify, the total retainer requested for this engagement is - being -for the Retainer and

I o the Bankruptcy Retainer.

The actual cost of a Bankruptcy will likely exceed the amount of this retainer as the Bankruptcy Trustee will
have numerous statutory duties to perform, including administering employee claims under the Wage Earner
Protection Plan Act. In the event of a Bankruptcy, Farber will address the funding requirements for the
bankruptcy with the Companies. These additional funding requirements will be addressed by way of additional
retainer or a court-ordered administrative charge described below.

We understand that there may be an intention to bring a motion requesting the Court to approve a charge for
any unpaid fees and disbursements of the Companies legal counsel, the Proposal Trustee, and if possible,
the Bankruptcy Trustee, including unpaid fees and disbursements of its legal counsel (the “Administrative

Charge”). /r










	Affidavit of Greg Fenske September 13 2020
	Background and Parties
	Settlement Negotiations and Settlement Agreement
	Canadian Borrowers Withdraw the NOI
	Shareholder Meetings
	Order Sought

	Exhibits
	Exhibit "A" March 18 2020 Appointment Order
	Exhibit "B" March 18 2020 Stay Order
	Exhibit "C" April 29 2020 Amending Order
	Exhibit "D" June 2 2020 Landlord Charge Order
	Exhibit "E" Rent Payment Notice of Motion
	Exhibit "F" Bank Statement
	Exhibit "G" Retainer Agreement




