File No. Cl120-01-26627

THE QUEEN’S BENCH
Winnipeg Centre

IN THE MATTER OF: THE APPOINTMENT OF A RECEIVER PURSUANT TO
SECTION 243 OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C., C.B-3, AS AMENDED, AN SECTION 55 OF
THE COURT OF QUEEN'S BENCH ACT, C.C.S.M., C.C280,
AS AMENDED

BETWEEN:
WHITE OAK COMMERCIAL FINANCE, LLC.
Applicant
-and -

NYGARD HOLDINGS (USA) LIMITED, NYGARD INC., FASHION VENTURES,
INC., NYGARD NY RETAIL,LLC., 4093879 CANADA LTD., 4093887 CANADA LTD.,
NYGARD INTERNATIONAL PARTNERSHIP, NYGARD PROPERTIES LTD., and
NYGARD ENTERPRISES LTD.

Respondents
AND
Estate Nos: 31-2627758, 31-2627760, 31-2627764, 31-2627767, and 31-458926

IN THE MATTER OF THE NOTICE OF INTENTION TO FILE A PROPOSAL OF NYGARD
PROPERTIES LTD., NYGARD ENTERPRISES LTD., NYGARD INTERNATIONAL
PARTNERSHIP, 4093879 CANADA LTD., AND 4093887 CANADA LTD.

MOTION BRIEF OF THE RESPONDENTS

LEVENE TADMAN GOLUB LAW CORPORATION
Barristers and Solicitors
700 - 330 St. Mary Avenue
Winnipeg, Manitoba R3C 3Z5
WAYNE M. ONCHUENKO
QB Box no. 105
Telephone No. (204) 957-6402
Facsimile No. (204) 957-1696
File No. 113885/WMO



File No. Cl20-01-26627

THE QUEEN’S BENCH
Winnipegq Centre

IN THE MATTER OF: THE APPOINTMENT OF A RECEIVER PURSUANT TO
SECTION 243 OF THE BANKRUPTCY AND INSOLVENCY
ACT, R.S.C., C.B-3, AS AMENDED, AN SECTION 55 OF
THE COURT OF QUEEN’'S BENCH ACT, C.C.S.M., C.C280,
AS AMENDED

BETWEEN:
WHITE OAK COMMERCIAL FINANCE, LLC.
Applicant
-and -

NYGARD HOLDINGS (USA) LIMITED, NYGARD INC., FASHION VENTURES,
INC., NYGARD NY RETAIL,LLC., 4093879 CANADA LTD., 4093887 CANADA LTD.,
NYGARD INTERNATIONAL PARTNERSHIP, NYGARD PROPERTIES LTD., and
NYGARD ENTERPRISES LTD.

Respondents
AND
Estate Nos: 31-2627758, 31-2627760, 31-2627764, 31-2627767, and 31-458926

IN THE MATTER OF THE NOTICE OF INTENTION TO FILE A PROPOSAL OF
NYGARD PROPERTIES LTD., NYGARD ENTERPRISES LTD., NYGARD
INTERNATIONAL PARTNERSHIP, 4093879 CANADA LTD., AND 4093887 CANADA

LTD.
MOTION BRIEF OF THE RESPONDENTS
Page No.
l. List of Documents 2
Il. List of Authorities 3

M. Points to be Argued 4



10.

Part | - List of Documents

Order of Justice Edmond, March 18, 2020

Affidavit of Robert Dean, affirmed March 9, 2020
Order of Justice Edmond, April 29, 2020

Order of Justice Edmond, June 2, 2020

Receivers Second Report, dated May 27, 2020
Receivers Sixth Report, dated August 3, 2020
Receivers Seventh Report, dated September 10, 2020
Receivers Eighth Report, dated September 28, 2020
Affidavit of Greg Fenske, affirmed September 29, 2020

Affidavit of Greg Fenske, affirmed October 6, 2020
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1. Re: Regal Constellation Hotel Ltd. (2004) 71 O.R. (3d) 355 (Ont. C.A)



Part lll - List of Points to be Arqued

Introduction:

: This motion brief is filed in support of the Respondents motion requesting, amongst

other things (the “Respondent Motion”):

(a)

(b)

(c)

(d)

An Order for the Respondents to be given access on a supervised and “read-
only” basis of all of the data contained in the servers as soon as reasonably
practical and in any event not later than October 14th, 2020 and that the
DEFA Order be so amended so as to comply this this recent overriding

condition;

production by the Receiver of financial information from the Receiver
sufficient for the court to assess the current financial position of the debtors

(the “Financial Productions”);

an order directing the Receiver not to accept or pursue any further offers of

any property owned by the Respondents; and

an order discharging the Receiver and authorizing the Respondents, or any

combination thereof, to file a Notice of Intention to file a Proposal.

2. The Respondent Motion was, in part, a response to a motion commenced by the

Receiver, on short notice, seeking approval of a document dissemination and

destruction protocol (the “Receiver Motion”).



3. The Respondent Motion and the Receiver Motion were both before this Honourable
Court on September 30, 2020 (the “Return Date”). The Court adjourned both
motions as neither was served with appropriate notice. The Receiver Motion is now
returnable on October 14, 2020, while the Respondent Motion has been adjourned

to a case conference scheduled for October 8, 2020.

4. In the days that followed the Return Date, the Receiver has taken steps that are
described in the supplemental affidavit of Greg Fenske, affirmed, October 6, 2020
and referenced below. If approved, these steps taken, in the face of the Court’s
adjournment could render most of the Respondent Motion moot and would result in
excessive costs to the Respondents and the unsecured creditors while depriving
creditors of the opportunity to make their own decisions on how best to recover their

indebtedness.

5. Due to the Receiver's recent actions, the Respondent Motion has taken on greater
urgency and needs to be addressed in an expedited basis. In any event, it is
respectfully submitted that the Respondent Motion be heard in advance of, or

contemporaneously with, the Receiver Motion

Background and Scope of the Receiver’s Appointment

6. The Receiver was appointed pursuant to an Order of this Honourable Court dated
March 18, 2020 (the “Appointment Order”). The Appointment Order was granted
pursuant to an application made by the Applicant (as agent for itself and Second
Avenue Capital Partners, LLC who together are the “Lenders”) pursuant to its rights

and remedies available to it pursuant to a credit agreement dated December 30,



2019 (the “Credit Agreement’) and certain security granted pursuant to various
security agreements between the Lenders and the Respondents (collectively, the

“Security Agreements”)’.

7. The Receiver’'s appointment is limited in scope to the Respondents’ property, assets
and undertaking that were subject to the Security Agreements. This point was
reinforced in the General Order granted by this Court dated April 29, 2020 (the
“General Order’). The General Order limited the scope of the Receiver's
appointment to “only such property, undertakings and assets of NEL and NPL in
which the Applicants have an interest pursuant to the Credit Agreement...and the

Loan Documents (as defined in the Credit Agreement)?.

8. The Appointment Order created two charges that ranked in priority to the Lenders,
namely the Receiver’'s Charge (as defined in the Appointment Order and relating to
fees and disbursements of the Receiver), and the Receiver's Borrowing Charge (as
also defined in the Appointment Order and relating to advances made by the

Lenders pursuant to the Receiver Term Sheet).

9. On or about June 2, 2020, the Court granted the Landlord Terms Order (the
“Landlord Terms Order”). As part of the Landlord Terms Order, the Court granted

the landlords a charge that was subordinate to the Lenders loans under the Credit

' Appointment Order
Affidavit of Robert Dean sworn March 9, 2020 (the “Dean Affidavit”) at paragraphs 48 and 49
2 General Order at paragraph 2



Facility, the Receiver's Charge and the Receiver’'s Borrowing Charge, but in priority

to unsecured creditors (the “Landiord Charge”)?

10.  Of note, in its Second Report dated May 27, 2020 (the “Second Report’) the
Receiver noted that while the Landlord Charge would apply to any unpaid rent from
the Appointment Order until a lease is disclaimed, the Receiver would make regular

rent payments to landlords on a twice monthly basis*.

11.  The Appointment Order “empowered and authorized” the Receiver, but did not
“obligate” the Receiver to sell the Respondents’ Property®. As such, while the
Receiver has the power to sell the Respondents’ Property, it has the discretion to
decide whether to sell, or not to sell, Property. This discretion should be employed
in a manner consistent with the nature of the Receiver's appointment; specifically in

a manner that delivers maximum benefit to the unsecured creditors

Repayment of the Lenders / Accruals for Other Priority Creditors

12. The Receiver first disclosed the possibility that the Lenders would be repaid in full in
its Sixth Report dated August 3, 2020 (the “Sixth Report’). Specifically, at
paragraph 70 of the Sixth Report the Receiver states “that upon closing of the [1
Niagara Street] Transaction, advances outstanding under the Credit Facility and the

Receiver's Borrowings may be repaid, in full, to the Lenders™.

13. In its Seventh Report dated September 10, 2020, the Receiver confirmed that

subject to: (a) a US$700,000 claim (the “Exchange Rate Claim”) by the Lenders

3 Landlord Terms Order at paragraph 8
4 Second Report at paragraph 40(e) and (f)
5 Appointment Order at paragraph 6(m)



stemming from foreign exchange rate inconsistencies and “ledger debt” (which term
is not explained in the Seventh Report); and (b) a US$1,000,000 overpayment by
the Receiver to the Lenders (the total of which is US$300,000 overpayment to the
Lenders), all amounts owing to the Lenders under the Credit Agreement and/or the

Receiver Term Sheet had been paid in full’.

14.  The Seventh Report also disclosed that the Receiver was holding in excess of $9.2
million in cash on hand of which CAD$ 6,100,000 (the “Reserve Fund”) was held to
address payables which may rank in priority to the Lenders’ position and funding of
ongoing expenses and obligations of the receivership after completion of the
Liquidation Sale (as defined in the Seventh Report). A further CAD$ 1,000,000
reserve was created on account of certain indemnity obligations contained in the

Credit Agreement (the “Indemnity Fund”)e.

15.  Based on the information contained in the Seventh Report, by September 3, 2020 (if

not earlier), the Receiver had
(a) repaid the Lenders in full;

(b)  repaid the Receiver’s indebtedness to the Lenders pursuant to the Receiver

Term Sheet;

(c) created the Reserve Fund to address any payables that rank in priority to the

Lenders and to address operating cost shortfalls; and

(d)  created the Indemnity Fund

6 Sixth Report at paragraph 70



16.

17.

18.

19.

Neither the Sixth Report, nor the Seventh Report, addressed amounts owing to
landlords and secured pursuant to the Landlord’s Charge (although there is some

limited information regarding rent paid by the Receiver).

In its Eighth Report dated September 28, 2020 (the “Eighth Report’), the Receiver
updated the Court on the Liquidation Sale (which was scheduled to end on
September 27, 2020) and provided an updated statement of receipts and
disbursements current to September 19, 2020 (the “SRD”). The SRD disclosed in
excess of $12 million of cash on hand with eight days remaining in the Liquidation
Sale. the SRD does not include amounts collected through to the end of the
Liquidation Sale, nor does it include funds payable pursuant to the E/B Settlement

Agreement®.

In the Eighth Report the Receiver no longer claims to be holding the Indemnity Fund
or the Reserve Fund. In their place are an “estimate” of CAD$5,500,000 “relating to
payroll and vacation pay costs (including applicable government remittances), sales
taxes, operating expenses, rent and fees owing to the Consultant” (the “Operating
Cost Estimate”) and a CAD$2,100,000 reserve for claims which may rank in priority

to the Lenders (the “Priority Payables Reserve”)'.

While the Operating Costs appear to include an amount for rent, at the September
30, 2020 hearing, the Receiver's counsel gave evidence that this amount did not

include “COVID-19 rent” which he estimated to be approximately CAD $3,000,000

7 Seventh Report, at paragraphs 41 through 44
8 Seventh Report at paragraphs 35 and 45

9 Eighth Report at paragraph 37

10 Eighth Report at paragraphs 38 and 39
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21.
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(the “COVID-19 Rent Estimate” and together with the Operating Cost Estimate and
the Priority Payable Reserves are the “Receiver Reserves”). Other than the
foregoing, the Eighth Report does not address amounts owing and secured under
the Landlords’ Charge. The Respondents require clarity on the Receivers position

on the specific amount of Rent owed.

The Respondent requires details of the Professional and Consulting fees included in
in their $5.5M “Operating Cost Estimate’. . The Receivers are spending
approximately $1M per month in professional fees which represents over 20% of
the secured Creditor debt. This amount has reduced the amount available for

distribution to the unsecured creditors .

The Receiver Reserves total Cdn $10,100,000 which is over Cdn $1,900,000 less
than the cash on hand as stated in the SRD. Based on the information contained in
the Eighth Report (together with the Receiver's counsel's statement regarding the
COVID-19 Rent Estimate), the Receiver has more than sufficient funds to repay ali
creditors, save for unsecured creditors. To the extent that the Eighth Report is
deficient in its reporting, it should be updated immediately to include, at a minimum,

the information sought by the Respondents in paragraph 6 of its notice of motion.

Respondents’ Activities and Need for Records

22,

On the date of the Appointment Order, the Respondents owned four parcels of real
property in Canada that were subject to the security agreements. During the course
of these proceedings, the Receiver has sold two of the properties, namely, 1300,
1302, and 1340 Notre Dame Avenue, Winnipeg, Manitoba (the “Notre Dame

Property”) and 1 Niagara Street, Toronto, Ontario (the “Niagara Property”). As of
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24.

25.

26.
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the Eighth Report, the Receiver had not sold 1771 Inkster Boulevard, Winnipeg,
Manitoba (the “Inkster Property”) or 702 and 708 Broadway Avenue, Winnipeg,

Manitoba (the “Broadway Property”).

Beginning with the Sixth Report, the information provided by the Receiver made it
increasingly likely that there would be an opportunity for recovery to unsecured
creditors. With that in mind, the Respondents began investigating their options for
re-starting a going concern business. While the Respondents recognized that a
clothing manufacturing and retail business was not likely, it believed a commercial

real estate or 3™ Party Logistics and Distribution business may be a possibility.

The Respondents retained Albert Gelman Inc (“AGI”), a licensed insolvency trustee,
to act as consultant and advise regarding restructuring options centred on a

commercial real estate business.

AGI has made a request to access the Respondents documents for the purposes of
assessing and reviewing the Respondents’ restructuring options. Through counsel,
the Receiver's responded that AGI should make its request pursuant to the
Document and Electronic File Access Order dated April 29, 2020 (the “DEFA

Order”)".

The Receiver’'s reliance on the DEFA Order is misplaced. The DEFA Order relates
to granting document access to a Requester (defined in the DEFA Order as “existing
or former director, officer or employee of the Respondents no longer having access

to the Records) or a Non-Debtor (defined in the DEFA Order as including a number

11 Affidavit of Greg Fenske affirmed October 6, 2020 (“Fenske Affidavit”).
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of companies, none of which are the Respondents) for the purpose of obtaining and
reviewing specified types of documents (described in paragraphs 8 and 14 of the
DEFA Order)'2. The DEFA Order does not apply to the Debtors generally or AGI

specifically.

Paragraphs 2 through 5 of the Notice of Motion address the Respondents’ need
(and the need of their external accountant, consultant and IT advisors) to access the
Inkster Property and the Broadway Property for the purpose of assessing their ability
to pursue a proposal to creditors. Given the expedited timetable contemplated in

the Receiver Motion, the issue of document access is now an urgent one.

Receiver Sells Inkster Property in the Face of the Respondents’ Motion

28.

20.

As described above, as of the Eighth Report the Receiver had not sold either the
Inkster Property or the Broadway Property. These properties, and in particular the
Inkster Property, will form the foundation of any commercial real estate restructuring

contemplated by the Respondents.

Armed with the knowledge that neither property had sold, the Respondents sought
an Order restraining the Receiver from selling either property without further Order
of the Court. At the Return Date (and due to late service by both the Respondents
and the Receiver) both the Respondent Motion and the Receiver Motion were

adjourned.

2 DEFA Order at paragraphs 2, 8 and 14
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At some point in the three days between the Return Date and October 3, 2020, the
Receiver consummated a sale of the Inkster Property that is purportedly only

conditional on this Court’s approval of the sale's.

While the Eighth Report references a “conditional sale” of the Inkster Property (a
sale that dates back to late May 2020), as recently as the evening on September 29,
2020 (or the evening before the September 30, 2020 hearing) the Receiver's
counsel offered the Inkster Property for sale to the Respondents without condition

and without any contingency for the “conditional sale” referenced by the Receiver'.

The Receiver's sale of the Inkster Property in the face of the Respondents’ well
known desire to restructure around the Inkster Property and the Broadway Property
could very well render the balance of the Respondents’ motion moot. This would be
unfortunate as the Receiver did not need to sell the Inkster Property to satisfy the
obligations that were the subject of its appointment, and by doing so, it will deprive
the Respondents of an opportunity to restructure and the unsecured creditors of an
opportunity to decide for themselves whether a liquidation is the best. The fact that
this sale was negotiated and completed in the face of an adjourned motion designed
to restrain that very conduct would be questionable from any litigant, much less a

court appointed officer.

Role of Receiver

33.

As described by Blair J.A. of the Ontario Court of Appeal, “a court-appointed

receiver is an officer of the court. It has a fiduciary duty to act honestly and fairly on

13 Fenske Affidavit at Exhibit “B”
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behalf of all claimants with an interest in the debtor’s property, including the debtor

(and where the debtor is a corporation, its shareholders)’ [emphasis added]'®

The Lenders have been repaid. The only reasonable interpretation of the Eighth
Report is that the Receiver has adequately provided for all creditors in priority to the
unsecured creditors and the Respondents. At this juncture, in these proceedings,
the Receiver’s attention must turn to the unsecured creditors and the Respondents
and protecting their interests. This is particularly the case when a Receiver
exercises discretionary powers (such as the sale of real property pursuant to the
Appointment Order) on behalf of parties that did not seek their appointment and

were not consulted on the Receiver's exercise of discretion.

In this instance, the Receiver's sale of the Inkster Property has had three effects,
none of which can be seen as beneficial to the remaining stakeholders. Specifically,

the sale of the Inkster Property if approved:

(@)  will deprive the Respondents of an opportunity to propose an alternative to
liquidation;
(b)  will deprive the unsecured creditors of an opportunity to consider an

alternative to liquidation; and

(c)  will manufacture an urgency to the Receiver's motion which, by their own

admission, will result in destruction of document, perhaps unnecessarily.

14 Eighth Report at paragraph 52
5 Re: Regal Constellation Hotel Ltd. (2004) 71 O.R. (3d) 355 (Ont. C.A.) (hereinafter “Regal
Constellation”) at para 26
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36. While the Respondents acknowledge that the Receiver has yet to seek approval of a
sale of the Inkster Property, the mere existence of a firm agreement has rendered
paragraph 7 of its Notice of Motion moot and has likely rendered paragraphs 8 and 9
moot as well. All of which has occurred while the Receiver mandates to the

creditors that they accept a forced liquidation of assets without any consultation.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 6" DAY OF OCTOBER, 2020.

LEVENE TADM LUB LAW
CORPORATION
Per:

Wayne M. Om enko
Lawyers for Respondents



HSBC Bank of Canada v. Deloitte & Touche I nc.

[ ndexed as: Regal Constellation Hotel Ltd. (Re)]

71 OR (3d) 355
[2004] O.J. No. 2744
Docket Nos. C41258 and C41257

Court of Appeal for Ontario,
Laski n, Feldman and Blair JJ. A
June 28, 2004

Real property -- Land titles -- Vesting order -- No automatic
stay of vesting order -- Once vesting order registered on title
under Land Titles Act, its attributes as conveyance prevail and
its attributes as order are spent -- Registered vesting order

cannot be attacked except by nmeans that apply to any other
instrunment transferring absolute title and regi stered under
Land Titles system-- Appeal froma registered vesting order
nmoot -- Land Titles Act, RS. O 1990, c. L.5.

Regal Pacific (Holdings) Limted ("Regal Pacific") was the
100 per cent sharehol der of Regal Constellation Hotel Limted
("Regal Constellation"), the operator of a hotel near
Pearson Airport in Toronto. The hotel had been in financial
difficulties for sone tinme and, in Novenber 1991, HSBC Bank of
Canada ("HSBC'), Regal Pacific's secured creditor, demanded
repaynent of its loan. As a result, Regal Pacific and Rega
Constellation retained Colliers International Hotels
("Colliers") to market the hotel. In the fall of 2002, a
shar e- purchase transacti on was entered into between Regal
Pacific and a conpany controlled by the Orenstein Goup at a
purchase price of $45 million. The transaction did not close
and litigation between Regal Pacific and the Orenstein G oup
fol | oned.

2004 CanlLll 206 (ON CA)



Wth the failure of the Orenstein G oup transaction, and on
the application of HSBC in July 2003, Deloitte & Touche Inc.
was appoi nted receiver, and the receiver and Colliers continued
the efforts to market the hotel. In August 2003, 13 offers to
purchase were submtted and, fromthese, HSBC and the receiver
accepted an offer from 2031903 Ontario Inc. ("203"), subject to
court approval (the "First 203 Ofer"). The First 203 Ofer was
for the fourth highest purchase price. The highest bid was by
Hospitality Investors Goup LLC ("H G'), whose bid was
acconpani ed by a non-certified deposit cheque for $1 million.
However, the receiver was advised that the cheque could not be
honoured, and the offer was withdrawn by H G a conpany
controlled by the Orenstein G oup.

The First 203 O fer was approved by the court but it did not
close. Utimately, the transaction was term nated and 203
forfeited a $2.5 m I lion deposit plus $500,000 in carrying
costs. The search for a purchaser for the hotel resuned.

Anot her offer was received from 203 (the "Second 203 O fer").

It was for $24 million, and it was buttressed by a $20 mllion
credit facility provided by Aareal Bank A.G ("Aareal"). Wth a
purchase price of $24 mllion, HSBC would be suffering a
shortfall of approximately $9 nillion.

On Decenber 19, 2003, Sachs J. approved the sale of the hotel
to 203. She al so granted a vesting order. The transaction

cl osed on January 6, 2004, and the vesting order was registered
on the title under the Land Titles Act. Aareal's $20 nmillion

| oan was secured on the title based on the vesting order.
Aareal registered a $20 mllion nortgage against the title of
the property.

A few days | ater, Regal Pacific | earned froma newspaper
article that the hotel had been sold to the Orenstein Goup. On
January 15, 2004, on a notion before Farley J. to approve the
recei ver's conduct, Regal Pacific requested an adj ournnment but
al so submtted that the receiver's failure to advise it and
Sachs J. of the Orenstein Goup's involvenent tainted the
fairness and integrity of the process. Farley J. refused the
adj our nnent request and approved the receiver's conduct and
accounts. Farley J. concluded that the identity of the

2004 CanlLll 206 (ON CA)



purchaser was not material. Regal Pacific appeal ed and sought
to set aside the orders of Sachs J. and Farley J. In a separate
nmoti on, 203 sought to quash the appeal. 203 submtted that the
appeal was noot because no stay of the vesting order had been
obtai ned and, therefore, the registration of the vesting order
on title extinguished the court's power to set aside the
vesting order. The notion to quash was argued during the
argunment of the appeal on its nerits.

Hel d, the notion to quash should be granted and the appeal
ot herwi se di sm ssed.

A vesting order has a dual character. It is, on the one hand,
a court order and, on the other hand, a conveyance vesting an
interest in real or personal property in the party entitled
under the order. Once a vesting order has been regi stered on
title its attributes as a conveyance prevail and its attributes
as an order are spent. Any appeal fromthe order is therefore
noot .

While a vesting order is in the ordinary course subject to
appeal, in the absence of a stay, it remains effective and may
be registered on the title under the Land Titles system Wen
no stay is obtained and the order is registered, the appeal
rights are lost. Under the Land Titles Act, a vesting order
upon registration is deened to be enbodied in the register and
to be effective according to its nature and effect. Wien it is
enbodied in the register, it becones a creature of the Land
Titles system and subject to the dictates of that regi ne. Once
a vesting order that has not been stayed is registered on
title, it is effective as a registered instrunment and its
characteristics as an order are overtaken by its
characteristics as a regi stered conveyance on title. It cannot
be attacked except by the nmeans that apply to any other
instrunment transferring absolute title and registered under the
Land Titles system This interpretation of the effect of a
vesting order was consistent with the purpose of the Land
Titles regine. Title had been effectively changed and i nnocent
third parties were entitled to rely upon that change.

Assum ng the appeal fromthe vesting order was not noot, the

2004 CanlLll 206 (ON CA)



appeal fromit and fromthe approval orders should be di sm ssed
on the nerits. The fact that the Orenstein G oup was invol ved
in the 203 bid was not material to the sale process conducted
by the receiver. Whatever may be the rights and obligations

bet ween Regal Pacific and the Orenstein G oup with respect to
the $45 m|llion share purchase transaction, the facts of that
transaction were of little nore than historical interest in the
context of the receivership sale. The circunstances of the H G
bid and its withdrawal did not assist Regal Pacific. There was
no error on the part of Sachs J. or Farley J. in the exercise
of their discretion when granting the orders under appeal.
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APPEAL from a vesting order of Sachs J., dated Decenber 19,
2003, and an order of Farley J., dated January 14, 2004,
approvi ng the conduct and accounts of a receiver.

J. Brian Casey and John J. Pirie, for Deloitte & Touche Inc.

Robert Rueter and A Chan, for Regal Pacific (Hol dings)
Limted.

Tim Gl bert and Sandra Barton, for 2031903 Ontario Inc.

James P. Dube, for Aareal Bank A G

The judgnent of the court was delivered by

[1] BLAIR J.A: -- Regal Pacific (Holdings) Limted is the
100 per cent sharehol der of Regal Constellation Hotel Limted,
t he conpany that operated the Regal Constellation Hotel near
Pearson Airport in Toronto. The hotel is bankrupt and in
receivership.1

[2] Deloitte & Touche Inc., the receiver, has agreed to sel
the assets of the hotel to 2031903 Ontario Inc. ("203"). The
sal e was approved, and a vesting order issued, by Sachs J. on
Decenber 19, 2003. Follow ng a hearing on January 15, 2004,
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Farley J. approved the paynent of $23,500,000 fromthe sale
proceeds to the hotel's secured creditor, HSBC Bank of Canada
("HSBC'), and as well approved the conduct of the receiver

in the receivership and passed its accounts.

[3] This appeal involves an attenpt by Regal Pacific, inits
capacity as sharehol der of the bankrupt hotel, to set aside the
orders of Sachs J. and Farley J., and thus to set aside the
sal e transaction between the receiver and 203. It is based upon
the argunent that the receiver failed to disclose to Rega
Pacific and to Sachs J. the nanme of one of the nenbers of the
consortium | ying behind the purchaser, 203, and that this
failure to disclose tainted the fairness and integrity of the
recei vership process to such an extent that it nust be set
aside. Farley J. was nmade aware of the information. However,
his failure to grant an adjournnent of the hearing respecting
approval of the receiver's conduct in the face of Regal
Pacific's fresh discovery of the information, and his
conclusion that the information was irrelevant to the
receiver's duties with respect to the sale process, are said to
constitute reversible error.

[4] In a separate notion 203 al so seeks to quash the appeal
on the ground it is noot.

[5] For the reasons that follow, | would quash the appeal
fromthe vesting order and | would otherw se dism ss the
appeal s.

Fact s

[6] The hotel has been in financial difficulties for sonme
tinme. It is old and in need of repair and renovation. Because
the prem ses no longer conmply with the requisite fire code
regul ati ons, and because liability insurance is difficult to
obtain, they have been closed for sone tine. In addition, the
hotel has suffered fromthe decrease in air passenger traffic
follow ng the events of Septenber 11, 2001, and the aftermath
of the SARS outbreak in Toronto in early 2003. It is thus an
asset of declining val ue.
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[7] At the tine of the appointnment of the receiver, the hotel
was in default in its paynents to HSBC, which was owed
$33, 850, 000. In fact, HSBC had made demand for repaynent in
Novenmber 2001 and as a result Regal Pacific and the hotel had
comenced searching for a purchaser. They retained Colliers
International Hotels ("Colliers") to market the hotel.

[8] Several bids were received, and in the fall of 2002 a
shar e- purchase transacti on was entered into between Regal

Paci fic and a conpany controlled by the Orenstein G oup. The
purchase price was $45 mllion and included the purchase of
Regal Pacific's shares in the hotel together wth other assets.
The transaction was not conpl eted, however, and Regal Pacific
and the Orenstein G oup are presently in litigation as a
result. The existence of this litigation is not w thout
significance in these proceedi ngs.

[9] When the foregoing transaction failed to close, in June
2003, the bank comrenced its application for the appointnent of
a receiver. On July 4, 2003, Cumm ng J. granted the
recei vershi p order

[ 10] The receiver and Colliers continued the efforts to
mar ket the hotel. The receiver's supplenental report indicates
that "an investnent profile of the hotel was distributed to
nore than five hundred potential investors, a Confidenti al

| nf ormati on Menorandum was distributed to eighty potenti al
purchasers, tours of the Hotel were conducted for twenty-three
parties, and a Standard O fer to Purchase Formwas provided to
42 purchasers”. As of August 28, 2003, the deadline for the
subm ssion of binding offers, 13 offers had been received.
After reviewi ng these offers with HSBC, the receiver accepted
an offer from 203 to purchase the assets of the hotel for $25
mllion, subject to court approval (the "First 203 Ofer").

[11] A summary of the 13 bids setting out their proposed
purchase prices, the deposits made with them and their
conditions, is set out in Appendix 1 of the receiver's
suppl enental report. Five of the bids were not acconpanied by a
deposit, as required by the ternms of the sale process approved
by the court. The receiver went back to each of the bidders who
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had not provided a deposit and gave thema few nore days to
submt the deposit. None of themdid so.

[12] The First 203 O fer was for the fourth hi ghest purchase
price. It was acconpanied by a $1 mllion deposit, as required,
and it was unconditional. The second and third highest bids
were not acconpani ed by the requisite deposit. The highest bid,
by Hospitality Investors Goup LLC ("H G') was for $31 nillion
While the H G bid was acconpanied by a $1 mllion non-certified
deposit cheque, however, the receiver was advised that the
deposit cheque submtted could not be honoured if presented for
paynment, and the offer was w thdrawn by H G

[13] HHG is a conpany controlled by the Orenstein G oup. The
wi thdrawal of its $31 million offer is the subject of sone
controversy in the proceedings, and | shall return to that turn
of events in a nonent.

[14] O the remaining bids, one was rejected as inordinately
| ow. Three of the remaining six were for the sane $25 nillion
purchase price as that offered by 203. They were rejected
because they were subject to conditions and the First 203 Ofer
was not. The rest were rejected because their proposed purchase
price was | ower.

[ 15] On Septenber 9, 2003, Caneron J. approved the sale to
203. At this hearing Regal Pacific expressed a concern that 203
m ght be connected to the Orenstein G oup. Counsel for Regal
Pacific states that Canmeron J. was advised by counsel for the
recei ver that there was no such connection. It is not clear on
the record whether this statenent was accurate in fact, but
there is no suggestion that counsel for the receiver was at
that tinme aware of any Orenstein G oup connection to 203. M.
Orenstein's personal involvenent did not seemto cone until
sonetinme later in October, followng the failure of the First
203 O fer to close.

[16] At the receiver's request, Caneron J. also granted an
order sealing the receiver's supplenental report respecting the
sale process in order to protect the confidential information
regarding the pricing and terns of the other bids outlined
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above, in case the First 203 Ofer did not close and it proved
necessary for the receiver to renegotiate with the other
offerors. This nmeant that Regal Pacific was not privy to the
information contained in it.

[17] The First 203 O fer did not close, as schedul ed, on
Cctober 10. This led to proceedings by the receiver to
term nate the agreenent and for the return of the $2 million in
deposit funds that had been submtted by 203. These proceedi ngs
were settled, wth the cormmercial |ist assistance of Farley J.
But the settled transaction did not close either. As a result
of the mnutes of settlenent, the First 203 O fer was
term nated and 203 forfeited a $2.5 nmillion deposit plus
$500, 000 in carrying costs.

[ 18] The receiver renewed its efforts to find a purchaser for
the hotel. In what was intended to be a second round of
bidding, it instructed Colliers to continue its search. Between
Colliers and the receiver all 13 of the original bidders
referred to above, including 203, were canvassed again in an
effort to generate new offers. Except for a second proposal
from203 ("the Second 203 Ofer"), none was forthcom ng.

[19] The Second 203 O fer was for $24 mllion. It was again
unconditional and this tine was buttressed by a $20 million
credit facility provided by the intervenor, Aareal Bank A G It
was al so acconpanied by a certified and non-refundabl e deposit
cheque for $2 million. The receiver was concerned that the
mar ket for the hotel was in a state of steady decline and that
the creditors' positions would only worsen if a sale could not
be conpl eted expeditiously. Wth a purchase price of $24
mllion, HSBC would be suffering a shortfall on its secured
debt of approximately $9 million; in addition there are
unsecured creditors of the hotel with clains exceeding $2
mllion. As the receiver had not been able to generate any
ot her new offers at a price conparable to the $24 mllion, and
Colliers had not been able to identify any new purchasers, the
recei ver accepted the Second 203 Ofer and entered into a new
agreenent with 203 on Decenber 9, 2003, with a projected
closing date of January 5, 2004. Gven the $3 million i n
deposits that 203 had previously forfeited, the receiver views
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t he purchase price as being the equival ent of $27 m|lion.

[ 20] On Decenber 19, 2003, Sachs J. approved the sale of the
hotel to 203. She al so granted a vesting order pursuant to
which title to the hotel would be conveyed to 203 on cl osing.
The transaction cl osed on January 6, 2004. 203 paid the
receiver $24 million and registered the vesting order on title.
Aareal Bank's $20 million advance is secured on title based on
that vesting order. The hotel's indebtedness to HSBC Bank of
Canada has been paid down by $20.5 mlIlion fromthe sale
pr oceeds.

[21] A few days |later Regal Pacific learned froman article
in the Toronto Star newspaper that the hotel had been sold "to
the Orenstein Goup”. A notion was pending before Farley J. on
January 15, 2004, for approval of the receiver's conduct and
related relief. Regal sought an adjournnment of that notion on
the basis of the prior non-disclosure of the Oenstein Goup's
i nvol venent in the 203 offers. Wen the adj ournnment request was
t aken under advi senment, Regal Pacific opposed approval of the
receiver's conduct on the basis that the failure to advise it
and Sachs J. of the Oenstein Goup's involvenent tainted the
fairness and integrity of the process. Farley J. refused the
adj our nnent request, and approved the receiver's conduct and
accounts. He concluded that the identity of the principals
behi nd the purchaser was not material. In this regard he said:

While M. Rueter alludes to "the sal es process was
mani pul ated”, | do not see that anything that the Receiver did
was in aid of, or assisted such (as alleged). The identity of
who the principals were was not in issue so long as a dea
coul d be closed without a vendor take back nortgage.

It seens to nme that the Receiver acted properly
and within the mandate given it fromtine to tine
by the court. It fulfilled its prine purpose of
obtaining as high a value [as] it could for the
hotel after an approved marketing canpai gn.
Vis--vis the Receiver and that duty, it does not
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appear to ne that the identity of the principals,
but nore inportantly that there was an overl ap
regardi ng the aborted purchaser from Hol di ngs
prior to the receivership, H G and 203, is of any
nonent .

St andard of Revi ew

[ 22] The orders appeal ed fromare discretionary
in nature. An appeal court will only interfere
with such an order where the judge has erred in
| aw, seriously m sapprehended the evidence, or
exercised his or her discretion based upon
irrelevant or erroneous considerations or failed
to give any or sufficient weight to rel evant
consi derati ons.

[ 23] Underlying these considerations are the principles the
courts apply when reviewing a sale by a court-appoi nted
recei ver. They exercise considerable caution when doing so, and
will interfere only in special circunstances -- particularly
when the receiver has been dealing with an unusual or difficult
asset. Although the courts will carefully scrutinize the
procedure followed by a receiver, they rely upon the expertise
of their appointed receivers, and are reluctant to second-guess
t he consi dered busi ness deci sions made by the receiver in
arriving at its recommendations. The court will assunme that the
receiver is acting properly unless the contrary is clearly
shown. See Royal Bank of Canada v. Soundair Corp. (1991), 4
OR (3d) 1, 83 D.L.R (4th) 76 (C A).

[24] In Soundair, at p. 6 OR, Glligan J. A outlined the
duties of a court when deciding whether a receiver who has sold
a property has acted properly. Those duties, in no order of
priority, are to consider and determ ne:

(a) whether the receiver has made a sufficient effort to get
the best price and has not acted inprovidently;

(b) the interests of the parties;
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(c) the efficacy and integrity of the process by which offers
are obtained; and

(d) whether there has been unfairness in the working out of
t he process.

[25] In Soundair as well, MKinlay J. A enphasized [at p. 19
O R] the inportance of protecting the integrity of the
procedures followed by a court-appointed receiver "in the
interests of both comrercial norality and the future confidence
of business persons in their dealings with receivers".

[ 26] A court-appointed receiver is an officer of the court.

It has a fiduciary duty to act honestly and fairly on behal f of
all claimants with an interest in the debtor's property,
i ncludi ng the debtor (and, where the debtor is a corporation,
its shareholders). It nust nmake candid and full disclosure to
the court of all material facts respecting pending
applications, whether favourable or unfavourable. See Toronto-
Dom ni on Bank v. Usarco Ltd. (2001), 196 D.L.R (4th) 448,
17 MP.L.R (3d) 57 (Ont. C. A ), per Austin J.A at paras.
28-31, and the authorities referred to by him for a nore
el aborate outline of these principles. It has been said with
respect to a court-appointed receiver's standard of care that
the receiver "nmust act with neticul ous correctness, but not to
a standard of perfection”: Bennett on Receiverships, 2nd ed.
(Toronto: Carswell, 1999) at p. 181, cited in Toronto-
Dom ni on Bank v. Usarco, supra, at p. 459 D.L.R

[ 27] The foregoing principles nmust be kept in m nd when
considering the exercise of discretion by the notions judges in
the context of these proceedings.

Anal ysi s

The vesting order and the notion to quash

[ 28] Aareal Bank A. .G and 203 sought to quash the appeal on
the basis that it is noot. They argue that once the vesting

order granted by Sachs J. was registered on title -- no stay
havi ng been obtained -- its effect was spent, the court's power
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to set it aside is extinguished, and no appeal can lie fromit.
Because all the parties were prepared to argue the appeal, we
heard the subm ssions on the notion to quash during the
argunment of the appeal on the nerits.

[29] In my opinion the appeal fromthe vesting order should
be quashed because the appeal is noot.

[30] Sachs J.'s order of Decenber 19, 2003 granted a vesting
order directing the land registrar at Toronto, in the | and
titles system to record 203 as the owner of the hotel. The
order was subject to two conditions, nanely, that 203 pay the
purchase price and conply with all of its obligations on
closing of the transaction and that the vesting order be
delivered to 203. These conditions were conplied with on
January 6, 2004, and the vesting order was registered on title
on that date. Aareal Bank registered its $20 million nortgage
against the title to the hotel property follow ng registration
of the vesting order.

[31] In Ontario, the power to grant a vesting order is
conferred by the Courts of Justice Act, RS. O 1990, c. C 43,
s. 100, which provides as foll ows:

100. A court may by order vest in any person an interest in
real or personal property that the court has authority to order

be di sposed of, encunbered or conveyed.

[32] The vesting order itself is a creature of statute,

although it has its origins in equitable concepts regarding the

enforcenment of renedies granted by the Court of Chancery.
Vesting orders were discussed by this court in Chippewas of
Sarnia Band v. Canada (Attorney General) (2000), 51 OR (3d)
641 195, D.L.R (4th) 135 (C.A) at pp. 726-27 O R, p. 227
D.L.R, where it was observed that:

Vesting orders are equitable in origin and discretionary in
nature. The Court of Chancery nade in personam orders,
directing parties to deal with property in accordance with the
judgnent of the court. Judgnents of the Court of Chancery were
enforced on proceedings for contenpt, followed by inprisonnent

2004 CanlLll 206 (ON CA)



or sequestration. The statutory power to nake a vesting order
suppl enented the contenpt power by allow ng the court to effect
the change of title directly: see McGhee, Snell's Equity, 30th
ed., (London: Sweet and Maxwell, 2000) at pp. 41-42.

(Enmphasi s added)

[33] A vesting order, then, has a dual character. It is on
the one hand a court order ("allowing the court to effect the
change of title directly”), and on the other hand a conveyance
of title (vesting "an interest in real or personal property" in
the party entitled thereto under the order). This duality has
inmportant ram fications for an appeal of the original court
deci sion granting the vesting order because, in ny view once
the vesting order has been registered on title, its attributes
as a conveyance prevail and its attributes as an order are
spent; the change of title has been effected. Any appeal from
it is therefore noot.

[34] | reach this conclusion for the follow ng reasons.

[35] Inits capacity as an order, a vesting order is in the
ordi nary course subject to appeal. In Ontario, however, the
filing of a notice of appeal does not automatically stay the
order and, in the absence of such a stay, it remains effective
and may be registered on title under the land titles system --
indeed, the land registrar is required to register it on a
proper application to do so: see the Land Titles Act, R S. O
1990, c. L.5, ss. 25 and 69. In this respect, an application
for registration based on a judgnent or court order need only
be supported by an affidavit of a solicitor deposing that the

judgnent or order is still in full force and effect and has not
been stayed; there is no requirenment -- as there is in sone
other jurisdictions2 -- to show that no appeal is pending and

that all appeal rights have termnated: see Ontario Land Titles
Regul ations, O Reg. 26/99, s. 4.

[ 36] Appeal rights may be protected by obtaining a stay,
whi ch precludes registration of the vesting order on title
pendi ng the disposition of the appeal. Do those appeal rights
remain alive, however, where no stay has been obtained and the
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order has been registered?

[37] In answering that question | start with the provisions
of ss. 69 and 78 of the Land Titles Act, which deal,
respectively, with vesting orders (specifically) and the effect
of registration (generally). They state in part, as foll ows:

69(1) Where by order of a court of conpetent jurisdiction .
regi stered land or any interest therein is stated by the
order . . . to vest, be vested or becone vested in, or belong

to . . . any person other than the regi stered owner of the
| and, the registered owner shall be deened for the purposes of
this Act to remain the owner thereof,

(a) until an application to be registered as owner is nmade by
or on behalf of the . . . other person in or to whomthe |and
is stated to be vested or to belong; or

(b) until the land is transferred to the . . . person by the
regi stered owner, as the case may be, in accordance with the
order or Act.

78(4) When registered, an instrunment shall be
deened to be enbodied in the register and to be
effective according to its nature and intent, and
to create, transfer, charge or discharge, as the
case requires, the land or estate or interest
therein nentioned in the register.

(Italics added)

[ 38] Upon registration, then, a vesting order is deened "to
be enbodied in the register and to be effective according to
its nature and intent". Here the nature and effect of Sachs J.'
s vesting order is to transfer absolute title in the hotel
to 203, free and clear of encunbrances.3 Wen it is "enbodied
inthe register” it becones a creature of the land titles
system and subject to the dictates of that regine.
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[39] Once a vesting order that has not been stayed is
registered on title, therefore, it is effective as a registered
instrunment and its characteristics as an order are, in ny view,
overtaken by its characteristics as a regi stered conveyance on
title. In a way sonmewhat anal ogous to the nmerger of an
agreenent of purchase and sale into the deed on the closing of
a real estate transaction, the character of a vesting order as
an "order" is nerged into the instrunent of conveyance it
beconmes on registration. It cannot be attacked except by neans
that apply to any other instrunent transferring absolute title
and registered under the land titles system Those nmeans no
| onger include an attenpt to inpeach the vesting order by way
of appeal fromthe order granting it because, as an order, its
effect is spent. Any such appeal woul d accordingly be noot.

[40] This interpretation of the effect of registration of a
vesting order is consistent wwth the purpose of the land titles
regi me and the philosophy lying behind it. It ensures that
di sputes respecting the registered title are resol ved under the
rubric of that regine and within the schenme provided by the
Land Titles Act. This pronotes confidence in the system and
enhances the certainty required in commercial and real estate
transactions that nust be able to rely upon the integrity of
the register.

[41] Donald H L. Lanmont described the purposes of the | and
titles systemvery succinctly in his text, Lanmont on Real
Est ate Conveyancing, 2nd ed., |ooseleaf (Toronto: Carswell,
1991), vol. 1 at p. 1-10, as foll ows:

The basis of the systemis that the Act authoritatively
establishes title by declaring, under a guarantee of indemity,
that a certain parcel of land is vested in a named person
subj ect to sone special circunstances. Early defects are cured
when the land is brought under the land titles system and
t henceforth investigation of the prior history of the title is
not necessary.

No transfer is effective until recorded; once recorded,
however, the title cannot, apart from fraud, be upset.
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(I'talics added)

[42] Epstein J. elaborated further on the origins, purpose
and phil osophy behind the regine in Durrani v. Augier (2000),
50 OR (3d) 353, 190 D.L.R (4th) 183 (S.C.J.). At paras
40- 42 she observed:

The land titles systemwas established in Ontario in 1885,

and was nodel ed on the English Land Transfer Act of 1875. It is
currently known as the Land Titles Act, RS . O 1990, c. L.5.
Most Canadi an provinces have sim |l ar |egislation.

The essential purpose of land titles legislationis to
provide the public with the security of title and facility of
transfer: DI Castri, Registration of Title to Land, vol. 2
| oosel eaf (Toronto: Carswell, 1987) at p. 17-32. The notion of
title registration establishes title by setting up a register
and guarant eei ng that a person nanmed as the owner has perfect
title, subject only to regi stered encunbrances and enunerat ed
statutory exceptions.

The phil osophy of land titles system enbodi es three
principles, nanely, the mrror principle, where the register is
a perfect mrror of the state of title; the curtain principle,
whi ch holds that a purchaser need not investigate the history
of past dealings with the land, or search behind the title as
depicted on the register; and the insurance principle, where
the state guarantees the accuracy of the register and
conpensates any person who suffers |loss as the result of an
i naccuracy. These principles formthe doctrine of
indefeasibility of title and is the essence of the land titles
system Marcia Neave, "Indefeasibility of Title in the Canadian
Context" (1976), 26 U T.L.J. 173 at p. 174.

[43] Certainty of title and the ability of a bona fide
purchaser for val uable consideration to rely upon the title as
regi stered, w thout going behind it to exam ne the conveyance,
are, therefore, the hallmarks of the land titles system The
transnogrification of a vesting order into a conveyance upon
registration is consistent with these hallmrks. It does not
mean that such an order, once registered on title, is
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absolutely immune fromattack. It sinply neans that any such
attack nust be made within the paraneters of the Land Titles
Act .

[ 44] That |egislation does present a schenme of renedies in
ci rcunst ances where there has been a wongful entry on the
registry by reason of fraud or of m sdescription or because of
other errors of certification of title or entry on the
registry. The renedi es take the form of danages or conpensation
fromthe assurance fund established under the Act or, in sone
i nstances, rectification of the register by the D rector of
Titles and/or the court: see, for exanple, s. 57 (Cains
agai nst the Fund), Part |1 X (Fraud) and Part X (Rectification).
In this schene, good faith purchasers or nortgagees who have
taken an interest in the land for val uabl e consideration and in
reliance on the register, are protected,4 in keeping with the
notivating principles underlying the land titles system It has
been held that there is no jurisdiction to rectify the register
if to do so would interfere with the registered interest of a
bona fide purchaser for value in the interest as registered:
see RA & J. Famly Invest nent Corp. v. Orzech (1999), 44
OR (3d) 385, 27 RP.R (3d) 230 (C.A); and Durrani v.
Augi er, supra, at paras. 49, 75 and 76.

[ 45] Vesting orders properly registered on title, then
-- |like other conveyances -- are not inmune from attack.
However, any such attack is limted to the renedi es provided
under the Land Titles Act and no longer nmay lie by way of
appeal fromthe original decision granting the vesting order.
Title has effectively been changed and innocent third parties
are entitled to rely upon that change. The effect of the
vesting order qua order has been spent.

[ 46] Johnstone J., of the Al berta Court of Queens Bench, cane
to a simlar conclusion -- although not based upon the sane
reasoning -- in Royal Trust Corp. of Canada v. Karennmax
| nvestnents Inc. (1998), 71 Alta L.R (3d) 307 (QB.). She
refused to interfere with a vesting order granted by the master
in the context of a receivership sale, stating (at para. 22, as
amended) :
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Accordi ngly, because the Order of Master Funduk has been
entered, and no stay of execution was sought nor granted, the
Order acts as a transfer of title, which having been registered
at the Land Titles Ofice, extinguishes ny ability to set aside
the Order, absent any err [sic] in fact or |aw by the | earned
Mast er

[47] In a brief three-paragraph endorsenent, this court
granted an unopposed notion to quash an appeal from an order
approving a sale by a receiver in National Life Assurance Co.
of Canada v. Brucefield Manor Ltd., [1999] O J. No. 1175
(C.A). Wile a vesting order was involved, it does not
appear to have been the subject of the appeal. The appeal was
guashed. The sal e order had been nmade in May 1996, a notion to
stay the order pendi ng appeal had been dism ssed in August, and
the sale had closed and a vesting order had been granted in
Novenber of that year. The proceeds of sale had been
di stributed. "Against this backdrop”, Catzman J. A noted [at
para. 2], "we agree with [the] subm ssion that the order under
appeal is spent".

[ 48] This decision was based on the global situation before
the court, not on the narrower prem se that the vesting order
had been registered and the appeal was therefore noot. | am
sati sfied, based on the foregoing analysis, however, that the
narrower premse i s sound.

[49] | do not nmean to suggest by this analysis that a
litigant's legitimate rights of appeal froma vesting order
shoul d be prejudiced sinply because the successful party is
able to run to the land titles office and register faster than
the losing party can run to the appeal court, file a notice of
appeal and a stay notion and obtain a stay. These matters ought
not to be determ ned on the basis that "the race is to the
swiftest". However, there is no automatic stay of such an order
inthis province, and a losing party m ght be well advised to
seek a stay pending appeal fromthe judge granting the order,
or at |least seek ternms that would enable a speedy but proper
appeal and notion for a stay to be | aunched. Wet her the
provisions of s. 57 of the Land Titles Act (Renedy of person
wongfully deprived of land), or the rules of professional

2004 CanlLll 206 (ON CA)



conduct, would provide a renedy in situations where a
successful party registers a vesting order imediately and in
the face of know edge that the unsuccessful party is |aunching
an appeal and seeking a tinely stay, is something that wl|
require consideration should the occasion arise. It may be that
the appropriate authorities should consi der whether the Act
shoul d be anended to bring its provisions in line wth those
contained in the Alberta legislation, and referred to in
footnote 2 above.

[ 50] The foregoi ng concerns do not change the |egal analysis
of the effect of registration of a vesting order outlined
above, however, and | conclude that the appeal fromthe vesting
order is noot.

The appeals on the nerits

[51] Even if | amin error respecting the nootness of the
appeal fromthe vesting order, the appeal fromit and fromthe
approval orders nust be dism ssed on their nerits. On behal f of
Regal Pacific, M. Rueter highlights the facts concerning the
Orenstein Goup's involvenent in the failed $45 mllion share
purchase transaction, which was followed by the receivership,

t he sudden withdrawal by H G (al so an Orenstein conpany) of its
$31 mllion bid on Septenber 2, 2003 -- just the day before the
First 203 Ofer for $25 mllion was submitted -- and the

i nvol venent of the Orenstein Goup in that First (and
subsequent) 203 O fer. He forcefully argues that the Orenstein
participation in the 203 O fers should have been disclosed to
Regal Pacific and to Sachs J., and submts that had that

di scl osure been nmade, Sachs J. may have declined to approve the
Second 203 O fer. The non-disclosure tainted the receivership
sal e process to the extent that its fairness and integrity have
been j eopardi zed, he concludes, and ac cordingly the sale nust
be set asi de.

[52] On behalf of the receiver, M. Casey acknow edges t hat
the Orenstein invol venment was not disclosed, even after the
recei ver becane aware of it (which, he submts, was not until
the time of the Second 203 O fer). He concedes that "it would
have been nice" if the receiver had disclosed the information,
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but submits it was under no |l egal obligation to do so as, in
its view, the information was not material to the sale process.
The sal e process was carried out in good faith in accordance
with the duties and obligations of the receiver, and both of
the 203 O fers represented the best offers available at the
time of their acceptance -- and, in the case of the Second 203
Ofer, the only offer available. The transaction is in the best
interests of all concerned, he contends. The orders shoul d not
be set asi de.

[ 53] 203 and the intervenor, Aareal Bank A .G, support the
receiver's position. On behalf of 203, M. Glbert argues in
addition that 203 is a bona fide purchaser of the hotel for
value, that it has paid its deposit and purchase price and
registered its interest through the vesting order on title, and
that $20 million has been advanced by Aareal Bank A.G on the
strength of the registered vesting order. The transaction
cannot be overturned because once the vesting order has been
registered it is spent and any appeal fromthe order is
therefore noot. M. Dube advanced a simlar argunent on behalf
of Aareal Bank A G

[54] | do not accept the argunent advanced by the appell ant.

[55] In nmy view, the fact that the Orenstein Goup is
involved in the 203 bid is not naterial to the sal e process
conducted by the receiver. | agree wth the concl usions of
Farley J., recited above, in that regard.

[ 56] Whatever may be the rights and obligations between Regal
Pacific and the Orenstein Group with respect to the $45 mllion
share purchase transaction, as determ ned in the pending
litigation between them the facts relating to that transaction
are of little nore than historical interest in the context of
the receivership sale. The hotel was not bankrupt and in
receivership, or closed, at that tinme. For the various reasons
outlined earlier, the hotel is an asset progressively declining
in value, and it is not surprising that the business may have
attracted a higher offer in md-2002 than it did in m d-2003.
Moreover, the $45 mllion transaction involved the purchase of
the shares of Regal Pacific rather than the assets of the hotel
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and, as well, the acquisition of certain other assets. None of
the 13 bids elicited by the receiver renotely approached a
purchase price of $45 mllion. Apart fromits indication that
the Orenstein G oup has an interest in acquiring the hotel,

do not see the significance of t his earlier transaction to the
sal e process conducted by the receiver.

[57] | turn, then, to the $31 mllion HG bid. It, too,
confirms an interest by the Orenstein Goup in the hotel. M.
Rueter argues that the wthdrawal of that bid the day before
the First 203 Ofer was presented at the lower $25 mllion
price is suspicious, and that the court should have been
appri sed of what exchange of information occurred between the
receiver, H G and 203 that resulted in the H G bid being
w t hdrawn and the | ower 203 offer going forward as the offer
recommended by the receiver. In ny view, however, this argunent
does not assist Regal Pacific.

[58] First, there is not a scintilla of evidence to suggest
that the receiver participated in any such di scussions.
Secondl y, when the receiver inquired whether the deposit cheque

that had been submtted with the H G offer -- and whi ch had not
been certified, as required by the court-approved biddi ng
process -- could be cashed, the receiver was told the cheque

woul d not be honoured if presented for paynent. The receiver
woul d have been derelict inits duties if it had accepted the
H G bid in those circunstances. Finally, in the absence of sone
provision in an offer or the ternms of the bidding process to
the contrary -- which was not the case here -- a potenti al
purchaser is entitled to withdrawits offer at any tinme prior
to acceptance for any reason, including the belief that the
purchaser may be able to obtain the property at a better price
by anot her nmeans. M. Rueter conceded that the receiver was not
obliged to accept the HHG offer and that he was not asserting a
ki nd of inprovident-sale claimfor danages based upon the
difference in price between the H G offer and the 203 bid.

[59] The stark reality is that after nearly two years of
mar keting efforts by Colliers, and latterly by Colliers and the
receiver, there were no other offers available to the receiver
that were superior to the unconditional $25 mllion First 203
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Ofer at the tinme of its acceptance by the receiver and
approval by the court. After the failure of the First 203 Ofer
to close, and in spite of renewed efforts by both Colliers and
the receiver, there were no other offers available apart from
the $24 million Second 203 O fer, which was accepted by the
recei ver and approved by Sachs J.

[ 60] A persuasive neasure of the realistic nature of the 203
offers is the fact that they are supported by HSBC, which
stands to incur a shortfall on its security of $9 mllion. In
addition, there are outstanding unsecured creditors with over
$2 mllion in clains. No one except Regal Pacific has opposed
t he sale.

[61]] There is sinply nothing on the record to suggest that
the hotel assets are likely to fetch a price that will cone
anywhere close to providing any recovery for Regal Pacific in
its capacity as shareholder of the hotel. Regal Pacific,
therefore, has little, if anything, to gain fromre-opening the
sale process. Apart froma liability to nake sone interest
paynments as part of an earlier agreenent in the proceedi ngs,
Regal Pacific is not |iable under any guarantees for the
i ndebt edness of the hotel. It therefore has little, if
anything, to lose fromopposing the sale, as well. This |ends
sone credence to the respondents' argunent that Regal Pacific's
opposition to the sale, and this appeal, are driven by tactical
notives extraneous to these proceedings and relating to the
separate litigation between it and the Orenstein G oup
concerning the aborted $45 mIlion share purchase transacti on.

[62] In the circunmstances of this case, then, and given the
principles courts nmust apply when reviewing a sale by a court-
appoi nted receiver, as outlined above, | can find no error
on the part of Sachs J. or Farley J. in the exercise of their
di scretion when granting the orders under appeal.

[63] | would dismss the appeals for the foregoing reasons.

Di sposition

The appeal s
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[64] For all of the foregoing reasons, the appeal fromthe
vesting order granted by Sachs J. is quashed, and the appeals
fromthe orders of Sachs J. dated Decenber 19, 2003, approving
the sale, and the order of Farley J. dated January 14, 2004,
are di sm ssed.

Cost s

[ 65] The respondents and the intervenor are entitled to their
costs of the appeal, including the notion to quash, which was
included in the argunent of the appeal.

[ 66] The receiver and 203 requested that costs be fixed on a
substantial indemity basis -- the receiver on the ground that
the allegations raised inpugned its integrity in the conduct of
the receivership, and 203 on the ground that the appeal was
futile and brought solely for tactical purposes in an attenpt
to extract a settlenent and at great expense to 203 in terns of
uncertainty and carrying costs. | would not accede to these
requests. Wthout in any way questioning the integrity of the
receiver in the conduct of the receivership, it seens to ne
that sonme of the problens could have been avoi ded had the
recei ver reveal ed the involvenent of the Orenstein G oup in the
203 transactions when it first learned that was the case. Wile
| understand 203's frustration at the delay in finalizing the
results of the transaction, it cannot be said that the appeal
was frivolous and there is nothing in the circunstances to
justify an award of costs on the higher scale: see Foulis v.
Robi nson (1978), 21 OR (2d) 769, 92 D.L.R (3d) 134 (C. A).
| would therefore award costs on a partial indemity scale.

[67] Counsel provided us with bills of costs. Regal
Constel | ati on sought $57,123.25 on a partial indemity basis if
successful. The receiver asks for $61,919 and Aareal Bank
requests $12,224.75. These anounts are inclusive of fees,

di sbursenents and GST and seem sonmewhat high to nme. The draft
bill submtted by 203 appears to ne to be exceedi ngly high,

gi ven the anounts sought by other parties who carried a simlar
burden, and notw t hstandi ng the inportance of the case for 203.
203 asks us to fix its costs in the amount of $137,444.68. Such
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an award is not justified and would sinply not be fair and
reasonable in the circunstances, in ny view, given the nature
and length of the appeal and the issues involved: see Boucher
v. Public Accountants Council for the Province of Ontario
(2004), 71 OR (3d) 291, [2004] OJ. No. 2634 (C A).

[68] Costs are awarded, on a partial indemity basis, as
fol | ows:

(a) To the receiver, in [the] amount of $40, 000;

(b) To 203, in the anount of $40,000; and,

(c) To Aareal Bank, in the anpbunt of $12, 225.

[ 69] These anbunts are inclusive of fees, disbursenents and
GST.

Order accordingly.
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