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PART | - LIST OF DOCUMENTS AND AUTHORITIES

1. The Receivers’ Reports, including the 2nd Report, 7th Report, 8th Report;
2. Notice of Motion of the Receiver, filed September 25, 2020;

3. Notice of Motion of the Respondents, filed September 29, 2020;

4. Notice of Motion of the Respondents, filed October 20, 2020;

5. Affidavit of Greg Fenske, affirmed September 29, 2020; and

6. Confectionately Yours Inc., Re 2002 CanLlIl 45059.



PART Il - POINTS TO BE ARGUED

SUMMARY OF RESPONDENTS’ POSITION

1. The debtors have recently (as recently as yesterday for some of the documents)
been given access to some of the companies records. The debtors generally and
NPL (the guarantor) specifically have asked the court, by way of a Notice of Motion
on September 29, 2020, to not approve the sale of any more assets of NPL, in

particular Inkster.

2. NPl is a respondent in this proceeding solely because of its liability pursuant to a
guarantee of the obligations of the Debtor to the Applicant, White Oak. NPI has
discharged its liability on that guarantee: the Receiver has realized approximately
$20 million from the sale of NPI assets, and used that sum, together with the
proceeds from the sale of the Debtor’s inventory, to pay the Applicant in full. These

facts lead to the following conclusions.

3. Firstly, the Receiver should be discharged. The Applicant has been paid in full, and

the Debtor and the guarantor companies have no further liability to the Applicant.

4. Secondly, as a surety which has performed its duty NPI is entitled, pursuant to
section 2 of The Mercantile Law Amendment Act, R.S.M. 1987, c. M120, to have the
Applicant’s security in respect of the Debtor assigned to it (NPI), and to stand in the

place of the Applicant with respect to the Debtor.

5. Thirdly, the Receiver is without authority to sell one of NPI's assets, the Inkster

property, to satisfy debts of the Debtor. NPl owes nothing to the Debtor (indeed it
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has the right to stand in the place of the Debtor’s senior secured creditor) and there
is no legal justification for selling an NPI asset, over NPI’s objections, in such

circumstances.

. Fourthly, as the assignee of the senior secured creditor, NPI should have the right to
exercise a significant, if not controlling, influence over the manner in which its
Debtor’s affairs are re-structured. NP1 wishes that the Receiver be discharged and
the Debtor make a proposal to its creditors pursuant to the Bankruptcy and
Insolvency Act. NPI anticipates that a proposal would yield more for the Debtor’s

unsecured creditors than the continuation of this receivership.

. Further to the Receiver’s most recent communications to the court, the Respondent
is opposed to only paragraph 13. The Respondents respectfully submit that this
Honorable Court should not approve the Receiver’s Order as it relates to approving
the 8" report and the supplemental 8" report (paragraph 13 of the proposed order).
It is the Respondents’ position that an Order allowing for this approval is premature
and that it should be dealt with when the preservation order is argued. Further it is
not appropriate to approve certain activities — such as the sale of Inkster - or costs
until these matters have been examined further. The Respondents have no
objection to the approval of the 8" report and the supplemental 8" report with the
exception of the matters related to the Preservation Order, the sale of Inkster and

the approval of fees.

. The following arguments will be made herein to oppose the approval of the 8" report

and the supplemental 8" report:



a. As set out in the Respondents’ previous motion briefs, there is no urgency

and the Court should wait to address the issue of approving the reports;

b. The Receiver closed the Inkster sale after the filing of the Respondents’

Notice of Motion and this was not appropriate;

c. The market conditions have improved since May 2020, when the Receiver

accepted the offer on the Inkster property;

d. The plan for preserving the documents is flawed; and

e. The Receiver and its counsel’s fees are excessive and the Respondents, in
particular the largest creditor of NIP, do not want the Receiver to continue to

spend the monies that will eventually be available to it.

POINTS TO BE ARGUED

LACK OF URGENCY

1. As setout in the Respondents’ previous motion briefs, there is no urgency and the
Court should wait to address the issue of approving the 8" report’s paragraphs
related to the Preservation of Documents, the sale of Inkster and the approval of

fees;

2. We do not know all the circumstances surrounding the fulfilling or waiver of the final
conditions as it relates to the sale of Inkster. This will be important information as it
relates to approving the Receiver’s activities. The debtors will have asked a series of

questions in this regard and will have asked for copies of exchanges of
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communication between the Receiver and the purchaser. Approving the reports in

advance of having all the information surrounding the sale is not necessary.

3. ltis the Respondents’ position that there is no urgency to the Receiver’s request to
approve its reports. As set out in the Respondents’ previous motion briefs, this issue
is connected to and inextricably intertwined with sale of Inkster. The Respondents
repeat and rely upon its previous motion briefs that elaborate on why this Honorable
Court should not grant an approval of the complete reports at this time, and the 3
issues should be dealt together at the hearing on November 9, 2020. As set out
below, if there is urgency, it has been created by the Receiver’s inappropriate

actions.

CLOSURE OF SALE AFTER FILING OF NOTICE OF MOTION TO OPPOSE

4. As setoutinthe Respondents’ previous motion briefs, the Receiver agreed to a sale
of the Inkster property in the face of the Respondents’ Notice of Motion to oppose
any further sales by the Receiver. The Respondents’ position is that these actions
by the Receiver were inappropriate and created urgency, where there was none

previously.

IMPROVED MARKET CONDITIONS

5. The market conditions have improved since May 2020, when the Receiver accepted
the offer on the Inkster property (as set out in the Affidavit of Greg Fenske, affirmed

October 20,2020.

6. As set out in the Receiver’s Second Report, dated May 27, 2020, it agreed to the
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conditional sale of the Inkster in late May 2020. The market was at an all-time low in
or around May 2020 and it has begun to improve. It is the Respondents’ position
that the conditional sale accepted in May is not the best price that can be obtained

for the Inkster property. A delay in the sale is not a bad thing, but a good one.

FLAWED PLAN FOR PRESERVATION OF DOCUMENTS

7. The plan for preserving the documents is flawed. See our previous brief.

8. The Receiver is suggesting we preserve all the documents. It is the Respondents’
position that they ought to be treated like any other litigant when dealing with their

litigation and document disclosure as set out in the Court of Queen’s Bench Rule 30:

Document
30.01(1) Inrules 30.02to 30.11,

(a) "document" includes a sound recording, videotape, film, photograph, chart, graph, map, plan,
survey, book of account and information recorded or stored by means of any device;

(b) a document shall be deemed to be in a party's power if that party is entitled to obtain the original
document or a copy of it and the party seeking it is not so entitled; and

(c) arelevant document is one which relates to any matter in issue in an action.

SCOPE OF DOCUMENTARY DISCOVERY

Disclosure

30.02(1) Every relevant document in an action that is or has been in the possession, control or
power of a party to the action shall be disclosed as provided in this Rule, whether or not privilege is
claimed in respect of the document.

9. Itis the Respondents’ position that they should not be treated any differently or be

required to do more than other litigants; they should be given the opportunity to

determine what is relevant and disclose same in the course of their litigation.
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EXCESSIVE PROFESSIONAL FEES OF THE RECEIVER

10.As set out in the Respondents’ previously filed materials, the fees of the Receiver
and the third parties that it has retained are excessive. The Respondents will be
challenging these fees. The Receiver’s fees and those fees of its consultants, in the
amount of approximately 7 million dollars (to satisfy the original secured creditor of
US 25 million dollars) is not appropriate. It is of utmost important, in light of all that is
setout herein, that the monies of the estate be preserved and the Receiver be
limited in its ability to continue to spend these monies. The Receiver and its counsel
should attach their statement to an affidavit so they can be cross examined on these
fees as set out in the Ontario Court of appeal case Confectionately Yours Inc., Re

2002 CanLlIl 45059.

CONCLUSION

11.Based on the arguments as set out above, it is the Respondents’ position that this
Honorable Court delay its determination of approval of the 8" complete reports and
that the 3 contested issues should be dealt with together at the hearing on

November 9, 2020.

12.ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 20™ DAY OF OCTOBER,

2020.
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Heard: April 8, 2002

On appeal from an order of Justice James M. Farley of the Ontario Superior
Court of Justice dated April 18, 2001.

BORINSJ.A.:

[1]  [1] This is an appeal by Mario Parravano and Barbara
Parravano from the assessment of a court-appointed receiver’'s fees
and disbursements, including the fees of its solicitors, Goodmans,
Goodman and Carr and Kavinoky and Cook, consequent to the
receiver's motion to pass its accounts. The motion judge assessed
the fees and disbursements in the amounts presented by the receiver.
The appellants ask that the order of the motion judge be set aside and
that the receiver’s motion to pass its accounts be heard by a different
judge of the Commercial List, or that the accounts be referred for
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I ntroduction

assessment, with the direction that the appellants be permitted to
cross-examine both a representative of the receiver and of the
solicitors in respect to their fees and disbursements.

[2] [2] On October 3, 2000, on the application of the
Laurentian Bank of Canada (the “bank”), Spence J. appointed
KPMG Inc. ("KPMG”) as the receiver and manager of al present
and future assets of five companies (“the companies’). Collectively,
the companies carried on a large bakery, cereal bar and muffin
business that employed 158 people and generated annua sales of
approximately $24 million. The companies were owned by Mario
and Barbara Parravano (the “Parravanos’) who had guaranteed part
of the companies’ debts to the bank. Upon its appointment, KPMG
continued to operate the business of the companies pending analysis
as to the best course of action. As aresult of its analysis, KPMG
decided to continue the companies operations and pursue “a going
concern” asset sale.

[3] [3] Paragraph 22 of the order of Spence J. reads as
follows:

THIS COURT ORDERS that, prior to the passing of
accounts, the Recelver shall be at liberty from time to time
to apply areasonable amount of the moniesin its hands
against its fees and disbursements, including reasonable
legal fees and disbursements, incurred at the standard rates
and charges for such services rendered either monthly or at
such longer or shorter intervals as the Receiver deems
appropriate, and such amounts shall constitute advances
against its remuneration when fixed from time to time.

[4 [4] The receiver was successful in attracting a purchaser
and received the approval of Farley J. on December 21, 2000, to
complete the sale of substantially all of the assets of the companies
for approximately $6,500,000. The transaction closed on
December 28, 2000.

[5] [5] The receiver presented two reports to the court for its
approval. In the first report, presented on December 15, 2000,
KPMG outlined its activities from the date of its appointment and
requested approval of the sale of the companies assets. The second
report, which is the subject of this appeal, was presented on February
2, 2001. The second report contained the following information:

2002 CanLll 45059 (ON CA)



o o an outline of KPMG's activities subsequent to the sale of the
companies assets;

 « adaement of KPMG's receipts and disbursements on behalf of the
companies,

o o KPMG's proposed distribution of the net receipts;

e ¢ asummary of KPMG's fees and disbursements supported by detailed
descriptions of the activities of its personnel by person and by day;

e e« alist of legal fees and disbursements of its solicitors supported by
detailed billings.

In its second report, KPMG recommended that the court, inter alia, approve its
fees and disbursements, as well as the fees and disbursements of Goodmans,
calculated on the basis of hours multiplied the hourly rates of the personnel. The
total time billed by KPMG was 3,215 hours from October 3, 2000 to December
31, 2000 at hourly rates that ranged from $175 to $550. Its disbursements
included the fees and disbursements of its solicitors. Each report was signed on
behalf of KPMG by its Senior Vice-President, Richard A. Morawetz.

[6] [6] In summary, KPMG sought approval of the
following:
. « recelver's fees and disbursements of $1,080,874.93,
inclusive of GST.
. » legal fees of Goodmans of $209,803.46, inclusive of GST.
. * legal fees of Goodman and Carr of $92,292.32, inclusive of
GST.
. » legal fees of Kavinoky & Cook of $2,583.23.

[71 [7] The Parravanos objected to the amount of the fees
and disbursements of KPMG and Goodmans. Their grounds of
objection were that the time spent and the hourly rates charged by
the receiver and Goodmans were excessive. They submitted that the
fees of KPMG and Goodmans were not fair and reasonable. They
also sought to cross-examine Mr. Morawetz with respect to their
grounds of objection. The motion judge refused to permit Mr. Pape,
counsd for the Parravanos, to cross-examine Mr. Morawetz on the
ground that a receiver, being an officer of the court, is not subject to
cross-examination on its report. However, the motion judge
permitted Mr. Pape as the judge's “proxy” to ask questions of Mr.
Morawetz, who was not sworn. The motion judge then approved the
fees and disbursements of the receiver and Goodmans in the
amounts as submitted in the receiver’ s report without any reduction.
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[8] [8] The appellants appeal on the following grounds:

(1) Themotion judge exhibited a demonstrable bias against the
appellants and their counsel as aresult of which the appellants were
denied afair hearing;

(2) Themotion judge erred in holding that on the passing of its accounts
a court-appointed receiver cannot be cross-examined on the amount of the
fees and disbursements in respect to which it seeks the approval of the
court; and

(3 Themotion judge erred in finding that the receiver’ s fees and
disbursements, and those of its solicitors, Goodmans, were fair and
reasonable.

99 [9] For the reasons that follow, the appellants have failed
to establish that they were denied a fair hearing on the grounds that
the motion judge was biased against them and their counsel and that
they were not permitted to cross-examine the receiver's
representative, Mr. Morawetz, on the receiver’'s accounts. As | will
explain, the examination of Mr. Morawetz that was permitted by the
motion judge afforded the appellants’ counsel a fair opportunity to
challenge the remuneration claimed. As well, the appellants have
provided no grounds on which the court can interfere with the
motion judge's finding that the receiver’s accounts were fair and
reasonable. However, the accounts of the receiver's solicitors,
Goodmans, stand on a different footing. The motion judge failed to
give these accounts separate consideration. | would, therefore, allow
the appeal to that extent and order that there be a new assessment of
Goodmans’' accounts.

Reasons of the motion judge

[10] [10] The reasons of the motion judge are reported as Re
Bakemates International Inc. (2001), 25 C.B.R. (4th) 24.

[11] [11] In the first part of his reasons, the motion judge
provided his decision on the request of the appellants’ counsel to
cross-examine Mr. Morawetz with respect to the receiver’ s accounts.
He began his consideration of thisissue at p. 25:

Perhapsit is the height — or depth — of audacity for counsel for the
Parravanos to come into court expecting that he will be permitted (in fact
using the word “entitled”) to cross-examine the Receiver’s representative
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(Mr. Richard Morawetz) in this court appointed receivership concerning
the Receiver’s fees and disbursements (including legal fees).

After reviewing two of his own decisions — Re Anvil Range Mining Corp. (2001),
21 C.B.R. (4th) 194 (Ont. Sup. Ct.) and Mortgage Insurance Co. of Canada v.
Innisfill Landfill Corp. (1995), 30 C.B.R. (3d) 100 (Ont. Gen. Div.) — the motion
judge concluded that because a receiver is an officer of the court who is required
to report to the court in respect to the conduct of the receivership, a receiver
cannot be cross-examined on its report.

[12] [12] In support of this conclusion, the motion judge relied
on the following passage from his reasons for judgment in Mortgage
Insurance at pp. 101-102:

Asto the question of there not being an affidavit of the
Receiver to cross-examine on, | am somewhat puzzled by
this. | do not understand that a Receiver, being an officer
of the Court and being appointed by Court Order is
required to give his reports by affidavit. | note that thereis
ajurisprudence to the effect that it would have to be at least
unusual circumstances for there to be any ability of other
parties to examine (cross-examine in effect) the Receiver
on any report. However, | do acknowledge that in, perhaps
what some might characterize as atearing down of an
ingtitution in the rush of counsel “to get to the truth of the
matter” (at least as perceived by counsel), Receivers have
sometimes obliged by making themselves available for
such examination. Perhaps the watchword should be the
three Cs of the Commercial List — cooperation,
communication and common sense. Certainly, | have not
seen any great need for (cross-) examination when the
Receiver iswilling to clarify or amplify his material when
such istruly needed [emphasis added)].

[13] [13] Asauthority for the proposition that a receiver, as an
officer of the court, is not subject to cross-examination on his or its
report, the motion judge relied on Avery v. Avery, [1954] O.W.N.
364 (H.C.J.) and Re Mr. Greenjeans Corp. (1985), 52 C.B.R. (N.S)
320 (Ont. H.C.J.). He went on to say at p. 26 that when there are
guestions about a receiver’s compensation, “[t]he more appropriate
course of action” is for the disputing party “to interview the court
officer [the receiver] ... so as to alow the court officer the
opportunity of clarifying or amplifying the material in response to
guestions’.
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[14] [14] The motion judge noted on p. 26 that the appellants
counsel had “not provided any factual evidence/background to
substantiate that there were unusual circumstances’ in respect to the
rates charged and the time spent by the receiver. Consequently, he
concluded that it was not an appropriate case to exercise what he
perceived to be his discretion to alow the Parravanos counsel to
cross-examine Mr. Morawetz on the passing of the receiver's
accounts. At p. 27, he stated: “Mr. Pape has not established any
grounds for doing that.”

[15] [15] Nevertheless, the motion judge did permit Mr. Pape to
guestion Mr. Morawetz. His explanation for why he did so, the
conditions that he imposed on Mr. Pape’'s examination, and his
comments on Mr. Pape’s “interview” of Mr. Morawetz, are found at
p. 27:

Mr. Pape has observed that Mr. Morawetz is here to answer
any questions that | may have as to the fees and
disbursements. While Mr. Pape has no right or entitlement
to cross-examine Mr. Morawetz with respect to the fees and
disbursements — and he ought to have availed himself of
any last minute follow-up interview/questions last week if
he thought that necessary, | see no reason why Mr. Pape
may not be permitted to ask appropriate questions to Mr.
Morawetz covering these matters — in essence as my proxy.
However, Mr. Pape will have to conduct himself
appropriately (as| am certain that he will —and | trust that |
will not be disappointed), otherwise the questioning will be
stopped as | would stop myself if | questioned
inappropriately. Mr. Morawetz is under an obligation
already as a court appointed officer to tell the truth; it will
not be necessary for him to swear another/affirm [sic] — he
may merely acknowledge his obligation to tell the truth. It
is redundant but | think necessary to point out that thisis
not the preferred route nor should it be regarded as a
precedent.

[ There then followed the interview of Mr. Morawetz by
Mr. Pape and submissions. | cautioned Mr. Pape a number
of times during the interview that he was going beyond
what was reasonabl e in the circumstances and that Mr.
Morawetz was entitled to give afull elaboration and
explanation.]

[16] [16] In the second part of his reasons, the motion judge
considered the amount of the compensation claimed by the receiver
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(2)
3
(4)
(5
(6)

(7)

and its solicitors, Goodmans. He began at p. 27 by criticizing Mr.
Pape “for attempting to show that Mr. Morawetz was not truthful or
was misleading” in the absence of any expert evidence from the
appellants in respect to the time spent and the hourly rates charged
by the receiver in the course of carrying out its duties.

[17] [17] Inassessing the receiver’s accounts, the motion judge
made the following findings:

(1) This was an operating receivership in which the receiver
operated the companies for three months so that the companies assets
could be sold as a going concern.

(2) Usually, an operating receivership will require a more
intensive and extensive use of a receiver’s personnel than a liquidation
receivership.

(3) Therecelvership was difficult and “rather unique”.

(4) Mr. Morawetz scrutinized the bills before they were
finalized “ so that inappropriate charges were not included”.

(5 It was not “surprising” that the recelver was required to
use many members of its staff to operate the companies businesses given
what he perceived to be problems created by the Parravanos.

(6) It was necessary to use the receiver's personnel to
conduct an inventory count in atimely and accurate way for the closing of
the sale of the companies’ assets.

(7) Mr. Morawetz “had a very good handle on the work and
the worth of the legal work”.

[18] [18] The motion judge assessed, or passed, the receiver’'s
accounts, including those of its solicitors, Goodmans, in the amounts
requested by the receiver in its report. He gave no effect to the
objections raised by the appellants. On a number of occasions, he
empahsized that there was no contrary evidence from the appellants
that, presumably, might have caused him to reduce the fees claimed
by the receiver or its solicitors.

[19] [19] Hereferred to Spence J.’s order appointing KPMG as
the receiver, in particular para. 22 of the order as quoted above, and
observed at p. 30:

While certainly not determinative of the issue, that order
does contemplate in paragraph 22 a charging system based
on standard rates (i.e. docketed hours x hourly rate
multiplicand). That would of course be subject to scrutiny
—and adjustment as necessary.

2002 CanLll 45059 (ON CA)



[20] [20] Heaso noted that the appellants had relied on his own
decision in BT-PR Realty Holdings Inc. v. Coopers & Lybrand,
[1997] O.J. No. 1097 in which he had said:

[An indemnity agreement] is not alicence to let the taxi
meter run without check. The professional must still do the
job economically. He cannot take his fare from the court
house to the Royal Y ork Hotel via Oakville.

As to the application of this observation to the circumstances of this case, the
motion judge said at pp. 31-32:

| am of the view that subject to the checks and balances of
Chartrand v. De la Ronde (1999), 9 C.B.R. (4th) 20 (Man.
Q.B.) afair and reasonable compensation can in proper
circumstances equate to remuneration based on hourly rates
and time spent. Further | am of the view that the market is
the best test of the reasonableness of the hourly rates for
both receivers and their counsel. Thereisno reason for a
firm to be compensated at less than their normal rates
(provided that there is afair and adequate competition in
the marketplace). See Chartrand; also Prairie Palace
Motel Ltd. v. Carlson (1980), 35 C.B.R. (N.S.) 312 (Sask.
Q.B.). Noevidencewas led of lack of competition
(although | note that Mr. Pape asserts that legal firmsand
accounting firms had a symbiotic relationship in which
neither would complain of the bill of the other). What
would be of interest here is whether the rates presented are
in fact sustainable. In other words are these firms able to
collect 100 cents on the dollar of their “rack rate” or are
there write-offsincurred related to the collection process?

Issues and Analysis

[21] [21] In my view, there are three issues to be considered.
The first issue is the aleged bias of the motion judge against the
appellants and their counsel. The second issue is the proper
procedure to be followed by a court-appointed receiver on seeking
court approval of its remuneration and that of its solicitor. This
procedural issue arises from the second ground of appeal in which
the appellants assert that the motion judge erred in precluding their
lawyer from cross-examining the receiver in respect to the
remuneration that it requested. The third issue is whether the motion
judge erred in finding that the remuneration requested by the
receiver for itself and its solicitor was fair and reasonable.
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D)

Bias

[22] [22] | turn now to the first issue. If | am satisfied that the
appellants were denied a fair hearing because the motion judge
exhibited a demonstrable bias against the appellants and their
counsel, it will be unnecessary to consider the other grounds of
appeal since the appellants would be entitled to a new hearing before
adifferent judge. As | will explain, | see no merit in this ground of
appeal.

[23] [23] The appellants submit that the motion judge acted
with bias against their counsel, Mr. Pape. They rely on the
following circumstances as demonstrating the motion judge’ s bias:

« the motion judge took offence to Mr. Pape having arranged
for a court reporter to be present at the hearing.

« the motion judge was affronted by Mr. Pape's request to
cross-examine Mr. Morawetz on the receiver’ s accounts.

» thefirst paragraph of the motion judge's ruling with respect
to Mr. Pape's request to cross-examine Mr. Morawetz (which is quoted in
para. 11) demonstrates that the motion judge was not maintaining his
impartiality.

e in his ruling the motion judge curtailed the scope of the
guestions Mr. Pape was permitted to ask Mr. Morawetz and admonished
Mr. Pape that he would “have to conduct himself properly”.

e Mr. Pape’'s examination of Mr. Morawetz was curtailed by
multiple interjections by the motion judge favouring the receiver.

« the motion judge’s ruling on the passing of the receiver's
accounts disparaged the appellants and Mr. Pape, in particular, by
commenting with sarcasm and derision on Mr. Pape’ s lawyering.

[24] [24] Public confidence in the administration of justice
requires the court to intervene where necessary to protect a litigant’s
right to afair hearing. Any allegation that afair hearing was denied
as aresult of the bias of the presiding judge is a serious matter. Itis
particularly serious when made against a sitting judge by a senior
and respected member of the bar.

[25] [25] The test for reasonable apprehension of bias on the
part of a presiding judge has been stated by the Supreme Court of
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Canadain anumber of cases. In dissenting reasons in Committee for
Justice and Liberty v. Canada (National Energy Board) (1976), 68
D.L.R. (3d) 716 at 735, which concerned the aleged bias of the
chairman of the National Energy Board, Mr. Crowe, de Grandpré J.
stated:

The proper test to be applied in a matter of thistype was
correctly expressed by the Court of Appeal. Asalready
seen by the quotation above, the apprehension of bias must
be a reasonable one, held by reasonable and right-minded
persons, applying themselves to the question and obtaining
thereon the required information. In the words of the Court
of Appeal [at p. 667], that test is“what would an informed
person, viewing the matter realistically and practically -
and having thought the matter through - conclude. Would
he think that it is more likely than not that Mr. Crowe,
whether consciously or unconsciously, would not decide
fairly?’

[26] [26] This test was adopted by a majority of the Supreme
Court of Canada in R v. S (RD.) (1997), 151 D.L.R. (4th) 193.
Speaking for the majority, Cory J. expanded upon the test at pp. 229-
230:

This test has been adopted and applied for the past two
decades. It contains atwo-fold objective element: the
person considering the alleged bias must be reasonable, and
the apprehension of biasitself must also be reasonable in
the circumstances of the case. . ... Further the reasonable
person must be an informed person, with knowledge of all
the relevant circumstances, including “the traditions of
integrity and impartiality that form a part of the background
and apprised also of the fact that impartiality is one of the
duties the judges swear to uphold’[emphasisin original].

[27] [27] Cory J. concluded at pp. 230-31:

Regardless of the precise words used to describe the test,
the object of the different formulations is to emphasize that
the threshold for afinding of real or perceived biasis high.
It isafinding that must be carefully considered since it
callsinto question an element of judicial integrity. Indeed
an allegation of reasonable apprehension of bias callsinto
guestion not simply the personal integrity of the judge, but
the integrity of the entire administration of justice. .. ..
Where reasonable grounds to make such an allegation
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arise, counsel must be free to fearlessly raise such
allegations. Yet, thisis aserious step that should not be
undertaken lightly.

[28] [28] My review of the transcript of the proceedings and the
reasons of the motion judge leads me to conclude that the appellants
have failed to satisfy the test. The most that can be said about the
motion judge's reaction to the presence of a court reporter, his
interjections during the cross-examination of Mr. Morawetz and his
reference to Mr. Pape’ s lawyering in his reasons for judgment, is that
he evinced an impatience or annoyance with Mr. Pape. In the
circumstances of this case, the motion judge's impatience or
annoyance with Mr. Pape does not equate with judicial support for
either Mr. Morawetz or the receiver. To the extent that the motion
judge’ s interjections during the examination of Mr. Morawetz reveal
his state of mind, they suggest only some impatience with Mr. Pape
and a desire to keep the examination moving forward. They did not
prevent counsel from conducting a full examination of Mr.
Morawetz.

[29] [29] Considered in the context of the entire hearing, the
circumstances relied on by the appellants do not come close to the
type of judicial conduct that would result in an unfair hearing. |
would not, therefore, give effect to this ground of appeal.

(2) The procedure to be followed on the passing of the accounts of a
court-appointed receiver

[30] [30] In my view, the motion judge erred in equating the
procedure to be followed for approving the receiver’s conduct of the
receivership with the procedure to be followed in assessing the
receiver’ s remuneration. The receiver’s report to the court contained
information on its conduct of the receivership as well as details of
items such as the fees the receiver paid to its solicitors during the
receivership. Such details also relate to or support the receiver's
passing of its accounts. However, it is one thing for the court to
approve the manner in which a receiver administered the assets it
was appointed by the court to manage, but it is a different exercise
for the court to assess whether the remuneration the receiver seeksis
fair and reasonable (applying the generally accepted standard of
review).

[31]] [31] Moreover, the rule that precludes cross-examination
of areceiver was made in the context of areceiver seeking approval
of its report, not in the context of the passing of its accounts. When
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a recelver asks the court to approve its compensation, there is an
onus on the receiver to prove that the compensation for which it
seeks court approval isfair and reasonable.

[32] [32] Asl will explain, the problem in this case was that the
recelver’s accounts were not verified by an affidavit. They were
contained in the receiver’ sreport. As amatter of form, | see nothing
wrong with a receiver including its claim for compensation in its
final report, as the receiver has done in this case. However, as| will
discuss, the receiver’s accounts and those of its solicitors should be
verified by affidavit. Had KPMG verified its clam for
compensation by affidavit, and had its solicitors done so, the issue
that arose in this case would have been avoided.

[33] [33] The inclusion of the receiver's accounts, including
those of its solicitors, in the report had the effect of insulating them
from the far-ranging scrutiny of a properly conducted cross-
examination when the motion judge ruled that the receiver, as an
officer of the court, was not subject to cross-examination on the
contents of its report. Assuming, without deciding, that the ruling
was correct, its result was to preclude the appellants, and any other
interested person or entity, that had a concern about the amount of
the remuneration requested by the receiver, from putting the receiver
to the proof that the remuneration, in the context of the duties it
carried out, was fair and reasonable. When | discuss the third issue, |
will indicate how the court is to determine whether a receiver's
account isfair and reasonable.

[34] [34] A thorough discussion of the duty of a court-
appointed receiver to report to the court and to pass its accounts is
contained in F. Bennett, Bennett on Receiverships, 2nded.
(Scarborough: Carswell, 1999) at 443 et seq. As Bennett points out
at pp. 445-446:

. .. the court-appointed receiver is neither an agent of the
security holder nor of the debtor; the receiver acts on its
own behalf and reports to the court. The receiver isan
officer of the court whose duties are set out by the
appointing order. . . . Essentialy, the receiver’s duty isto
report to the court asto what the receiver has done with the
assets from the time of the appointment to the time of
discharge.

A report is required because the receiver is accountable to the court that made the
appointment, accountable to all interested parties, and because the receiver, as a
court officer, is required to discharge its duties properly. Generaly, the report
contains two parts. First, the report contains a narrative description about what the
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receiver did during a particular period of time in the receivership. Second, the
report contains financial information, such as a statement of affairs setting out the
assets and liabilities of the debtor and a statement of receipts and disbursements.
At p. 449 Bennett provides a list of what should be contained in a report, which
does not include the remuneration requested by the receiver. As Bennett states at
p. 447, the report need not be verified by affidavit.

[35] [35] The report is distinct from the passing of accounts.
Generaly, a receiver completes its management and administration
of a debtor’s assets by passing its accounts. The court can adjust the
fees and charges of the receiver just as it can in the passing of an
estate trustee's accounts; the applicable standard of review is
whether those fees and charges are fair and reasonable. As stated by
Bennett at p. 471, where the receiver's remuneration includes the
amount it paid to its solicitor, the debtor (and any other interested
party) has the right to have the solicitor’ s accounts assessed.

[36] [36] | accept as correct Bennett's discussion of the purpose
of the passing of areceiver’s accounts at pp. 459-60:

One of the purposes of the passing of accountsisto afford
the receiver judicia protection in carrying out its powers
and duties, and to satisfy the court that the fees and
disbursements were fair and reasonable. Another purpose
isto afford the debtor, the security holder and any other
interested person the opportunity to question the receiver’s
activities and conduct to date. On the passing of accounts,
the court has the inherent jurisdiction to review and
approve or disapprove of the receiver’s present and past
activities even though the order appointing the receiver is
silent as to the court’ s authority. The approval givenisto
the extent that the reports accurately summarize the
material activities. However, where the receiver has
aready obtained court approval to do something, the court
will not inquire into that transaction upon a passing of
accounts. The court will inquire into complaints about the
calculations in the accounts and whether the receiver
proceeded without specific authority or exceeded the
authority set out in the order. The court may, in addition,
consider complaints concerning the aleged negligence of
the receiver and challenges to the receiver’ s remuneration.
The passing of accounts allows for a detailed analysis of
the accounts, the manner and the circumstances in which
they were incurred, and the time that the receiver took to
performitsduties. If there are any triable issues, the court
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can direct atrial of theissueswith directions [footnotes
omitted] [emphasis added)].

[37] [37] Asfor the procedure that applies to the passing of the
accounts, Bennett indicates at p. 460 that there is no prescribed
process. Nonetheless, the case law provides some requirements for
the substance or content of the accounts. The accounts must disclose
in detail the name of each person who rendered services, the dates on
which the services were rendered, the time expended each day, the
rate charged and the total charges for each of the categories of
services rendered. See, e.g., Hermanns v. Ingle (1988), 68 C.B.R.
(N.S) 15 (Ont. Ass. Off.); Toronto Dominion Bank v. Park Foods
Ltd. (1986), 77 N.S.R. (2d) 202 (S.C.). The accounts should bein a
form that can be easily understood by those affected by the
receivership (or by the judicial officer required to assess the
accounts) so that such person can determine the amount of time
spent by the receiver’s employees (and others that the receiver may
have hired) in respect to the various discrete aspects of the
receivership.

[38] [38] Bennett states that a receiver’s accounts and a
solicitor’s accounts should be verified by affidavit (at pp. 462-63)."
[ | agree. This conclusion is supported by both case law and legal
commentary. Nathanson J. in Halifax Developments Limited v.
Fabulous Lobster Trap Cabaret Limited (1983), 46 C.B.R. (N.S)
117 (N.S.S.C.), adopted the following statement from Kerr on
Receivers, 15th ed. (London: Sweet & Maxwell, 1978) at 246: “It is
the recelver's duty to make out his account and to verify it by
affidavit.”? @ In Holmested and Gale on the Judicature Act of
Ontario and rules of practice, vol. 3, looseleaf ed. (Toronto:
Carswell 1983) at 2093, the authors state:  “[t]he accounts of a
receiver and of a liquidator are to be verified by affidavit.” In In-
Med Laboratories Ltd. v. Director of Laboratories Services (Ont.),
[1991] O.J. No. 210 (Div. Ct.) Callaghan C.J.O.C. held that the hill
of costs submitted by a solicitor “should be supported by an affidavit

1 [ Among suggested precedents prepared for use in Ontario, at pp. 755-56, Bennett includes a precedent
for a Receiver's Report on passing its accounts. The report is in the form of an affidavit in which the
receiver, inter alia, includes a statement verifying its requested remuneration and expenses.

212 Although the practice in England formerly required that a receiver’s accounts be verified by affidavit,
the present practice is different. Now the court becomes involved in the scrutiny of a receiver’s accounts,
requiring their proof by the receiver, only if there are objections to the account. See R. Walton & M.
Hunter, Kerr on Receivers & Administrators, 17th ed. (London: Sweet & Maxwell, 1989) at 239.
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. . Substantiating the hours spent and the disbursements’. This
court approved that practice in Murano v. Bank of Montreal (1998),
163 D.L.R. (4th) 21 at 52-53 (Ont. C.A.), in discussing the fixing of
costs by a trial judge under rule 57.01(3) of the Rules of Civil
Procedure (as it read at that time). In addition, | note that on the
passing of an estate trustee' s accounts, rule 74.18(1)(a) requires the
estate trustee to verify by affidavit the estate accounts which, by rule
74.17(2)(i), must include a statement of the compensation claimed
by the estate trustee. However, if there are no objections to the
accounts, under rule 74.18(9) the court may grant a judgment
passing the accounts without a hearing. Thus, the practice that
requires a court-appointed receiver to verify its statement of fees and
disbursements on the passing of its accounts conforms with the
genera practice in the assessment of the fees and disbursements of
solicitors and trustees.

[39] [39] Therequirement that a receiver verify by affidavit the
remuneration which it claims fulfils two purposes. First, it ensures
the veracity of the time spent by the receiver in carrying out its
duties, as provided by the receivership order, as well as the
disbursements incurred by the receiver. Second, it provides an
opportunity to cross-examine the affiant if the debtor or any other
interested party objects to the amount clamed by the receiver for
fees and disbursements, as provided by rule 39.02(1). In the
appropriate case, an objecting party may wish to provide affidavit
evidence contesting the remuneration claimed by the receiver, in
which case, as rule 39.02(1) provides, the affidavit evidence must be
served before the party may cross-examine the receiver.

[40] [40] Where the receiver’s disbursements include the fees
that it paid its solicitors, similar considerations apply. The solicitors
must verify their fees and disbursements by affidavit.

[41] [41] In many cases, no objections will be raised to the
amount of the remuneration claimed by a receiver. In some cases,
however, there will be objections. Objecting parties may choose to
support their position by tendering affidavit evidence. In some
instances, it may be necessary for the court before whom the
receiver's accounts are to be passed to conduct an evidentiary
hearing, or direct the hearing of an issue before another judge, the
master or another judicial officer. This situation would usually arise
where there is a conflict in the affidavit evidence in respect to a
material issue. The case law on the passing of accounts referred to
by the parties indicates that evidentiary hearings are quite common.
See, e.g., Canadian Imperial Bank of Commerce v. Barley Mow Inn
Inc. (1996), 41 C.B.R. (3d) 251 (B.C.C.A.); Hermanns v. Ingle,
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supra; Belyea & Fowler v. Federal Business Development Bank
(1983), 46 C.B.R. (N.S.) 244 (N.B.C.A.); Walter E. Heller, Canada
Limited v. Sea Queen of Canada Limited (1974), 19 C.B.R. (N.S)
252 (Ont. S.C., Master); Olympic Foods (Thunder Bay) Ltd. v.
539618 Ontario Inc. (1989), 40 C.P.C. (2d) 280 (Ont. S.C.); Cohen
v. Kealey & Blaney (1988), 26 C.P.C. (2d) 211 (Ont. C.A.). These
and other cases aso illustrate that courts employ careful scrutiny in
determining whether the remuneration requested by areceiver is fair
and reasonable in the context of the duties which the court has
ordered the receiver to perform. | will now turn to a discussion of
what is“fair and reasonable’.

Fair and reasonable remuner ation

[42] [42] As| stated earlier, the general standard of review of
the accounts of a court-appointed receiver is whether the amount
claimed for remuneration and the disbursements incurred in carrying
out the receivership are fair and reasonable. This standard of review
had its origin in the judgment of this court in Re Atkinson, [1952]
O.R. 685 (C.A.); aff’'d [1953] 2 S.C.R. 41, in which it was held that
the executor of an estate is entitled to a fair fee on the basis of
guantum meruit according to the time, trouble and degree of
responsibility involved. The court, however, did not rule out
compensation on a percentage basis as a fair method of estimating
compensation in appropriate cases. The standard of review
approved in Re Atkinson is now contained in s. 61(1) and (3) of the
Trustee Act, R.S.O. 1990, c. T.23. Although Re Atkinson was
concerned with an executor's compensation, its principles are
regularly applied in assessing a recelver's compensation. See, e.g.,
Ibar Developments Ltd. v. Mount Citadel Limited and Metropolitan
Trust Company (1978), 26 C.B.R. (N.S)) 17 (Ont. S.C., Master). |
would note that there is no guideline controlling the quantum of fees
asthereisin respect to atrustee’'s fees as provided by s. 39(2) of the
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3.

[43] [43] Bennett notes at p. 471 that in assessing the
reasonableness of a recelver's compensation the two techniques
discussed in Re Atkinson are used. The first technique is that the
guantum of remuneration is fixed as a percentage of the proceeds of
the realization, while the second is the assessment of the
remuneration claimed on a quantum meruit basis according to the
time, trouble and degree of responsibility involved in the
receivership. He suggests that often both techniques are employed
to arrive at afair compensation.
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[44] [44] The leading case in the area of receiver's
compensation is Belyea. At p. 246 Stratton J.A. stated:

Thereis no fixed rate or settled scale for determining the
amount of compensation to be paid areceiver. Heis
usually allowed either a percentage upon his receipts or a
lump sum based upon the time, trouble and degree of
responsibility involved. The governing principle appears to
be that the compensation allowed areceiver should be
measured by the fair and reasonable value of his services
and while sufficient fees should be paid to induce
competent persons to serve as receivers, receiverships
should be administered as economically as reasonably
possible. Thus, allowances for services performed must be
just, but nevertheless moderate rather than generous.

[45] [45] Inconsidering the factorsto be applied when the court
uses a quantum meruit basis, Stratton J.A. stated at p. 247:

The considerations applicable in determining the
reasonable remuneration to be paid to areceiver should, in
my opinion, include the nature, extent and value of the
assets handled, the complications and difficulties
encountered, the degree of assistance provided by the
company, its officers or its employees, the time spent, the
receiver’s knowledge, experience and skill, the diligence
and thoroughness displayed, the responsibilities assumed,
the results of the receiver’ s efforts, and the cost of
comparable services when performed in a prudent and
economical manner.

[46] [46] In an earlier case, similar factors were employed by
Houlden J. in Re West Toronto Stereo Center Limited (1975), 19
C.B.R. (N.S.) 306 (Ont. S.C.) in fixing the remuneration of a trustee
in bankruptcy under s. 21(2) of the Bankruptcy Act, R.S.C. 1970, c.
B-3. At p. 308 he stated:

In fixing the trustee’ s remuneration, the Court should have
regard to such matters as the work done by the trustee; the
responsibility imposed on the trustee; the time spent in
doing the work; the reasonableness of the time expended;
the necessity of doing the work, and the results obtained. |
do not intend that the list which | have given should be
exhaustive of the matters to be considered, but in my
judgment they are the more important items to be taken into
account.
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These factors were applied by Henry J. in Re Hoskinson (1976), 22 C.B.R. (N.S))
127 (Ont. S.C.).

[47] [47] The factors to be considered in assessing a receiver’'s
remuneration on a quantum meruit basis stated in Belyea were
approved and applied by the British Columbia Court of Appeal in
Bank of Montreal v. Nican Trading Co. (1990), 78 C.B.R. (N.S.) 85
(B.C.C.A.). They have aso been applied at the trial level in this
province. See, e.g., MacPherson v. Ritz Management Inc., [1992]
0O.J. No. 506 (Gen. Div.).

[48] [48] The Belyea factors were also applied by Farley J. (the
motion judge in this case) in BT-PR Realty Holdings, supra, which
was an application for the reduction of the fees and charges of a
receiver. In that case the debtor had entered into the following
indemnity agreement with the recelver:

Guarantee payment of Coopers & Lybrand Limited's
professional fees and disbursements for services provided
by Coopers & Lybrand Limited with respect to the
appointment as Receiver of each of the Companies. Itis
understood that Coopers & Lybrand Limited’s professional
fees will be determined on the basis of hours worked
multiplied by normal hourly rates for engagements of this

type.

In reference to the indemnity agreement, Farley J. made the comment referred to
above that “[t]hisis not alicense to let the taxi meter run without check.”

[49] [49] Hewentontoadd at paras. 23 and 24:

While sufficient fees should be paid to induce competent persons to serve as
receivers, receiverships should be administered as economicaly as reasonably
possible: see Belyea v. Federal Business Development Bank (1983), 46 C.B.R.
(N.S)) 244 (N.B.C.A.). Reasonably is emphasized. It should not be based on any
cut rate procedures or cutting corners and it must relate to the circumstances. It
should not be the expensive foreign sports model; but neither should it be the
battered used car which keeps its driver worried about whether he will make his
destination without a breakdown.

[50] [50] Farley J. applied the list of factors set out in Belyea
and Nican Trading and added “other material considerations’
pertinent to assessing the accounts before him. He concluded at
para. 24:
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In the subject case C& L charged on the multiplicand

basis. Given their explanation and the lack of any credible
and reliable evidence to the contrary, | see no reason to
interfere with that charge. 1t would also seem to me that on
balance C& L scores neutrally as to the other factors and of
course, the agreement as to the fees should be conclusive if
there is no duress or equivalent.

[51] [51] | am satisfied that in assessing the compensation of a
receiver on a quantum meruit basis the factors suggested by Stratton
JA. in Belyea are a useful guideline. However, they should not be
considered as exhaustive of the factors to be taken into account as
other factors may be material depending on the circumstances of the
receivership.

[52] [52] An issue that has arisen in this appeal has been the
subject of consideration by the courts. It is whether a receiver may
charge remuneration based on the usua hourly rates of its
employees. The appellants take the position that the receiver's
compensation based on the hourly rates of its employees has resulted
IN excessive compensation in relation to the amount realized by the
receivership. The appellants point out that the compensation
requested is approximately 20% of the amount realized. As | noted
in paragraph 20, the motion judge held that “subject to checks and
balances’ of Chartrand v. De la Ronde, and Prairie Palace Motel
Ltd. v. Carlson, a “fair and reasonable compensation can in proper
circumstances equate to remuneration based on hourly rates and time
gpent”. It ishelpful to consider these cases.

[53] [53] InChartrand the issue was whether a master had erred
in principle in reducing a receiver’s accounts, calculated on the basis
of its usual hourly rates, on the ground that the entity in receivership
was a non-profit federation. Although Hamilton J. was satisfied that
the master had appropriately applied the factors recommended in
Belyea, she concluded that the master had erred in reducing the
receiver’s compensation because the federation was a non-profit
organization. She was otherwise in agreement with the master's
application of the Belyea criteria to the circumstances of the
receivership. However, she added at p. 32:

Having said that, | do not interpret the Belyea factorsto
mean that fair and reasonable compensation cannot equate
to remuneration based on hourly rates and time spent.

By this comment | take Hamilton J. to mean that there may be cases in which the
hourly rates charged by areceiver will be reduced if the application of one or more
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of the Belyea factors requires the court to do so to constitute fair and reasonable

remuneration.

| presume that this is what the motion judge had in mind when

referring to “the checks and balances’ of Chartrand.

Conclusion

D)

)

[54] [54] In Prairie Palace Motel the court reected a
submission that a receiver’s fees should be restricted to 5% of the
assets realized and stated at pp. 313-14:

In any event, the parties to this matter are all aware that the
receiver and manager is afirm of chartered accountants of
high reputation. In this day and age, if chartered
accountants are going to do the work of receiver-managers,
in order to facilitate the ability of the disputing partiesto
carry on and preserve the assets of a business, thereisno
reason why they should not get paid at the going rate they
charge all of their clients for the services they render. |
reviewed the receiver-manager’ s account in this matter and
the basis upon which it is charged, and | have absolutely no
grounds for concluding that it isin any way based on client
fees which are not usual for afirm such as Touche Ross
Ltd.

Bias

[55] [55] As | concluded earlier, the motion judge did not
exhibit bias against the appellants or their counsel rendering the
hearing unfair.

Cross-examination of thereceiver

[56] [56] The appellants did not have an opportunity to cross-
examine Mr. Morawetz or another representative of the receiver in
respect to its remuneration. Nor did they have an opportunity to
cross-examine a representative of the receiver’s solicitors,
Goodmans, in respect to their fees and disbursements. Thiswasasa
result of the process sanctioned by the motion judge on the passing
of the receiver's accounts in implicitly not requiring that the
receiver’'s and the solicitors accounts be verified by affidavit.
Whether the appellants’ lack of an opportunity to cross-examine the
appropriate person in respect to these accounts should result in a new
assessment being ordered, or whether this should be considered as a
harmless error, requires further examination of the process followed
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by the motion judge in the context of the procedural history of the
receiver’ s passing of its accounts.

[57] [57] Mr. Pape was not the appellants’ original solicitor.
The appellants were represented by another lawyer on February 9,
2001 when the receiver moved for approval of its accounts. The
bank, which was directly affected by the receiver’'s charges,
supported the fees and disbursements claimed by the receiver.
Another creditor expressed concern that the receiver’'s fees were
extremely high, but did not oppose their approval. Only the
appellants opposed their approval. On February 16, 2001, which
was the first return of the motion, the motion judge granted the
appellants' request for an adjournment to February 26, 2001 to
provide them a reasonable opportunity to review the receiver's
accounts.

[58] [58] On February 26, 2001, the appellants requested a
further adjournment to enable them to obtain an expert’s opinion
commenting on the fees of the receiver and its solicitors. The
motion judge granted an adjournment to April 17, 2001 on certain
terms, including the requirement that the receiver provide the
appellants with curricula vitae and professional designations of its
personnel, which the receiver did about two weeks later. The
appellants’ counsel informed the motion judge that he intended to
examine “one or two people’” from the receiver about its fees,
whether or not they filed an affidavit. It appears that this was
satisfactory to the motion judge who wrote in his endorsement: “A
reporter should be ordered; counsel are to mutualy let the court
office know as to what time and extent of time a reporter will be
required.”

[59] [59] On March 13, 2001, the recelver wrote to the
appellants to advise them of its position that any cross-examination
in respect of the receiver’s report to the court was not permitted in
law. However, the receiver said that it would accept and respond to
written questions about its fees and disbursements. On April 4,
2001, the appellants gave the receiver twenty-nine written questions.
The receiver answered the questions on April 10, 2001, and invited
the appellants, if necessary, to request further information. The
receiver offered to make its personnel available to meet with the
appellants and their counsel to answer any further questions about its
fees. By thistime, Mr. Pape had been retained by the appellants. He
did not respond to the meeting proposed by the receiver, but, rather,
wrote to the receiver on April 12, 2001 stating that arrangements had
been made for a court reporter to be present to take the evidence of
the receiver at the hearing of the motion on April 17, 2001.
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[60] [60] This set the stage for the motion of April 17, 2001 at
which, as | have explained, the motion judge ruled that the
appellants were precluded from cross-examining the receiver's
representative, Mr. Morawetz, on the receiver's accounts, but
nevertheless permitted Mr. Pape, as his “proxy”, to question Mr.
Morawetz, as an unsworn witnesses, about the accounts. In the
discussion between the motion judge and counsel for all the parties
concerning the propriety of Mr. Pape having made arrangements for
the presence of a court reporter, it appears that every one had
overlooked the motion judge's earlier endorsement that a reporter
should be ordered for the passing of the accounts.

[61] [61] Although the appellants had obtained an adjournment
to obtain expert reports about the receiver’s fees, no report was ever
provided by the appellants. They did file an affidavit of Mrs.
Parravano, but did not rely on it at the hearing of the motion.

[62] [62] It appears from the motion judge's reasons for
judgment and what the court was told by counsel that the practice
followed in the Commercial List permits a receiver to include its
request for the approval of its fees and disbursements in its report,
with the result that any party opposing the amounts claimed is not
able to cross-examine the receiver, or its representative, about the
receiver’ sfees. In denying the appellants’ counsel the opportunity to
cross-examine Mr. Morawetz under oath, at p. 26 of his reasons, the
motion judge referred to the practice that is followed in the
Commercia List: “The more appropriate course of action is to
proceed to interview the court officer [the receiver] with respect to
the report so as to allow the court officer the opportunity of
clarifying or amplifying the material in response to questions. That
course of action was pointed out to the Parravanos and their previous
counsel . ...

[63] [63] Mr. Pape, before the motion judge, and Mr. Teplitsky,
in this court, submitted that neither the practice of interviewing the
receiver, nor the opportunity given to Mr. Pape to question Mr.
Morawetz as the motion judge’s proxy, is an adequate and effective
substitute for the cross-examination of the receiver under oath. |
agree. However, as | will explain, | am satisfied that in the
circumstances of this case Mr. Pape’s questioning of Mr. Morawetz
was an adequate substitute for cross-examining him. It is well-
established, as a matter of fundamental fairness, that parties adverse
in interest should have the opportunity to cross-examine witnesses
whose evidence is presented to the court, and upon which the court
is asked to rely in coming to its decision. Generally speaking, in
conducting a cross-examination counsel are given wide latitude and
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few restrictions are placed upon the questions that may be asked, or
the manner in which they are asked. See J. Sopinka, S. N.
Lederman, A. W. Bryant, The Law of Evidence in Canada, 2nd ed.
(Toronto: Butterworths, 1999) at paras. 16.6 and 16.99. As |
observed earlier, in the cases in which the quantum of a receiver’'s
fees has been assessed, cross-examination of the receiver and
evidentiary hearings appear to be the norm, rather than the
exception.

[64] [64] In my view, the motion judge was wrong in equating
the receiver’s report with respect to its conduct of the receivership
with its report as it related to its claim for remuneration. As the
authorities indicate, the better practice is for the receiver and its
solicitors to each support its claim for remuneration by way of an
affidavit. However, the presence or absence of an affidavit should
not be the crucia issue when it comes to challenging the
remuneration clamed. Whether or not there is an affidavit, the
interested party must have a fair opportunity to chalenge the
remuneration at the hearing held for that purpose. | do not think that
an interested party should have to show “specia” or “unusual”
circumstances in order to cross-examine a recelver or its
representative, on its remuneration.

[65] [65] Where the accounts have been verified by affidavit,
rule 39.02(1) provides that the affiant may be cross-examined by any
party of the proceedings. Although there is a prima facie right to
cross-examine upon an affidavit, the court has discretion to control
its own process by preventing cross-examination or limiting it,
where it isin the interests of justice to do so. See, e.g., Re Ferguson
and Imax Systems Corp. (1984), 47 O.R. (2d) 225 (Div. Ct.). It
would, in my view, be rare to preclude cross-examination where the
accounts have been challenged. Similarly, where the accounts have
not been verified by affidavit, the motion judge has discretion to
permit an opposing party to cross-examine the receiver, or its
representative. In my view, the threshold for permitting questioning
should be quite low. If the judge is satisfied that the questioning
may assist in determining whether the remuneration is fair and
reasonable, cross-examination should be permitted. In this case, |
am satisfied that the submissions made by Mr. Pape at the outset of
the proceedings were sufficient to cross that threshold.

[66] [66] Thus, whether or not there is an affidavit, the
opposing party must have a fair opportunity to chalenge the
remuneration claimed. That fair opportunity requires that the party
have access to the relevant documentation, access to and the co-
operation of the receiver in the review of that materia prior to the
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passing of the accounts, an opportunity to present any evidence
relevant to the appropriateness of the accounts and, where
appropriate, the opportunity to cross-examine the receiver before the
motion judge, or on the trial of an issue or an assessment, should
either be directed by the motion judge.

[67] [67] Inthis case, | am satisfied that the appellants had a
fair opportunity to challenge the remuneration of the receiver and
that the questioning of Mr. Morawetz was an adequate substitute for
cross-examining him. | base my conclusion on the following
factors:

» The appellants had the report for over two months.

» The appellants had access to the backup documents for over
two months.

* The appellant had been given two adjournments to procure
evidence.

« The appellants had the opportunity to meet with the
receiver and in fact did meet with the receiver.

* The appelants submitted a detailed list of questions and
received detailed answers. Mr. Pape expressly disavowed any suggestion
that those answers were unsatisfactory or inadequate.

« Themotion judge allowed Mr. Pape to question the receiver
for some 75 pages. That questioning was in the nature of a cross-
examination. | can find nothing in the transcript to suggest that Mr. Pape
was precluded form any line of inquiry that he wanted to follow. Certainly,
he did not suggest any such curtailment.

* Mr. Pape was given afull opportunity to make submissions.

Theremuneration claimed by thereceiver and its solicitor

[68] [68] Having found no reason to label the proceedings as
unfair in any way as they concern the receiver’s remuneration, |
shall now consider, on a correctness standard if there is any reason to
interfere with the motion judge's decision on the recever's
remuneration.

[69] [69] In my view, the motion judge was aware of the
relevant principles that apply to the assessment of a recelver's
remuneration as discussed in Belyea and the other cases that | have
reviewed. He considered the specific arguments made by Mr. Pape.
He had the receiver’s reports, the backup documents, the opinion of
Mr. Morawetz, al of which were relied on, properly in my view, to
support the accounts submitted by the receiver. Against that, the
motion judge had Mr. Pape's submissions based on his personal
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Result

view of what he called “human nature’ that he argued should result
In an automatic ten percent deduction from the times docketed by the
receiver’s personnel. In my view, the receiver’'s accounts as they
related to its work were basically unchallenged in the material filed
on the motion. | do not think that the motion judge can be criticized
for preferring that material over Mr. Pape’ s personal opinions.

[70] [70] In addition, the position of the secured creditors is
relevant to the correctness of the motion judge’s decision. The two
creditors who stood to lose the most by the passing of the accounts
accepted those accounts.

[71] [71] Theterms of the receiving order of Spence J. are also
relevant, although not determinative. Those terms provided for the
receiver’s payment “at the standard rates and charges for such
services rendered”. Mr. Morawetz's evidence was that these were
normal competitive rates. There was no evidence to the contrary,
except Mr. Pape's personal opinions. It is telling that despite the
two month adjournment and repeated promises of expert evidence
from the appellants, they did not produce any expert to chalenge
those rates.

[72] [72] However, the accounts of the receiver's solicitors,
Goodmans, stand on a different footing. Mr. Morawetz really could
not speak to the accuracy or, except in a limited way, to the
reasonableness of those accounts. There was no representative of
Goodmans for the appellants to question or cross-examine. The
motion judge did not give these accounts separate consideration. In
my view, he erred in failing to do so. Conseguently, | would allow
the appeal to that extent.

[73] [73] For theforegoing reasons, | would allow the appeal to
the extent of setting aside the order of the motion judge approving
the accounts of the receiver’s solicitors, Goodmans, and order that
the accounts be resubmitted, verified by affidavit, and that they be
assessed by a different judge who may, in his or her discretion,
direct the trial of an issue or refer the accounts for assessment by the
assessment officer. In all other respects, the appeal isdismissed. As
success is divided, there will be no costs.

Released: September 19, 2002

“S. BorinsJA.”
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“l agree M. A. Catzman JA."

“1 agree Doherty JA.”
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